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INTRODUCTION

Your employee is injured by a third party during the course of their
employment. What are your rights to recovery?

What steps do you need to take to perfect reimbursement? This compendium
answers those questions on a state-by-state basis and provides a quick
reference for what is often a frustrating experience, obtaining reimbursement
for third party acts.

USLAW's State-by-State Subrogation Rights for Workers’ Compensation Liens
Compendium takes advantage of USLAW’s knowledge and experience of all 50
states plus Washington, D.C.

Fred L. Hubbs, Jr. prepared original content;
updated annually by USLAW members firms.
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USLAW NETWORK WORKERS’ COMPENSATION PRACTICE AREA

The USLAW NETWORK Worker's Comp Community
offers a global network of attorneys who assist

clients with creating, managing, implementing and
updating employee guidelines and polices as well as
defending any workplace-related complaints. Through
information exchanges, idea sharing and policy
updating, our attorneys remain current with the latest
issues facing the work environment - from both the
employee and employer perspective - so they can best

assist all clients with questions and case-related issues.

Why Choose USLAW NETWORK

Worker’s Comp Law Firms?

Our attorneys represent public and private employers
of all sizes, whether union or nonunion, insurance
carriers, self-insured employers/servicing agents,
and uninsured employers in all manner of workers’
compensation cases. We offer extensive experience
in the defense of all types of employment-related
lawsuits and grievances. Whether a client needs
drafting, revising, and updating personnel policies,
employee handbooks, employment contracts,
severance agreements, contractor agreements,
non-competition/non-solicitation/ confidentiality
agreements, and other employment-related
documents reflecting the individual employer’s
unique needs and preferences, we have a network
of attorneys able to provide legal counsel. While
workers’ compensation laws seek to protect
employees, USLAW attorneys helps to shield our
clients from abuses of the system, ensuring fair and
just awards for employers and insurance companies.

Areas of Practice

USLAW Worker's Comp attorneys defend and
provide legal counsel on a wide range of worker’s
compensation cases on issues related to:

< ADA

« ADEA

* Arbitration

* Collective bargaining
« EEOC

« Employment Security
« ERISA

« FMLA

« MSHA

« NLRA

USLAW NETWORK CONTACT INFORMATION

NLRB

OSHA

Union campaigning
and elections

Wage & Hour

WARN

And other
employment-related
state and federal laws

Roger M. Yaffe

Chief Executive Officer
roger@uslaw.org
(800) 231-9110, ext. 1

www.uslaw.org

USLAW NETWORK

31 N. University Drive
Suite 400

Coral Springs, FL 33065
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A LA BA M A Code of Ala. § 25-5-11

Can Carrier Sue Third Party DireCtly?........euuuuueeeeeeeeeeeeeeennnns Yes, after 6-month Statute of Limitation
(of=] s I ot-1 4 4 1= gl 131 £=] QVZ-1 £ 1Y PRI Yes
What is the Statute of LIimitations? ........cccuuiiiiiiiiiiiiiiiiiieeeeercee e e e e 2 years

Encapsulation of Pertinent Statutory Language

The insurance carrier may sue the third party directly after six months has passed. Even if

the injured employee, or his or her dependents, in case of death, do not file a civil action,

the insurance carrier is allowed an additional six-month period within which to bring a civil
action. If the insurance carrier has paid compensation to the employee, the civil action may be
maintained in the name of the insurance carrier or employer.

A LAS KA Alaska Stat. § 23.30.015

Can Carrier SUE Third Party DIF@CHIV?....... . .eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaaeaeaeeeeas Yes, after 1 year
Can CArtier INEEIVENE? .....coeeveeiiieeeiee e eeeeeeee e ettt e e et aeeeeeeesaeeeeesaaaeeessaaaassesssanneseerrsnnnneeesssnnnnseees Yes
What is the Statute of LIimitations?.........ccccceeiiiiiiiiiiiiiiiiiiiiictcec et 2 years

Encapsulation of Pertinent Statutory Language

Acceptance of compensation under an award filed by the board operates as an assignment to
the employer of all rights of the person entitled to compensation. The employer may file suit
directly against the third party unless the person commences an action against the third party
within one year after an award. If the employer is insured and the carrier has assumed the
payment of compensation, the carrier shall be subrogated to all the rights of the employer.

A R | Z O N A A.R.S. § 23-1023

Can Carrier Sue Third Party DireCtly P. ... raeaeeeee e e eneaes Yes, after 1 year
(o1 Jot- T4 a =T gl [ 11 4=) 4V /=Y 1 1= x-S RO ORPPRRN Yes
What is the Statute of LImitations?........cccccceiiiiiiiiiiiiiiniiiiiiiieite ittt 2 years

Encapsulation of Pertinent Statutory Language

If the employee or their dependents fail to follow through with a claim, then the rights of the
claim are assigned to the carrier and the carrier can bring suit against the third party. Any
dismissal of the employee’s suit shall not prohibit a suit by the carrier. The carrier shall also
have a lien on the amount actually collectable from the third party by the employee.

www.uslaw.org 1
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A R KA N SAS A.C.A. § 11-8-410

Can Carrier SUE Third Party DIr@ClY 2. ... et e et re e et e seaeasnssesessnsnssssssnensnssnsnns Yes
Can Carrier INtervene? ........coeeeeeveeeeeeeeeeeveeenees Yes, but must do so in reasonable time after notice
What is the Statute of LIimitations? ........cccuuiiiiiiiiiiiiiiiiiieeeeercee e e e e 3 years

Encapsulation of Pertinent Statutory Language

An employer or carrier shall have the right to maintain an action in tort against any third party
responsible for the injury or death. However, the employer or carrier must notify the claimant
in writing that the claimant has a right to pursue their own claim. No party involved shall
settle a claim without first giving three (3) days’ written notice to all parties with an interest in
the claim of the intent to settle.

CAL' FORN |A Cal. Lab. Code & 3852

Can Carrier SUE THird Party DIFECHIY . .....veuuuiiieeeeiieeeetee et eeteeeetaeeettneeeeensseeneeseenssernessesneseesneseees Yes
Can CArFier INEEIVENE? .....coevveeiiieeeeee ettt e e ettt et ee et eeeeeeeaaeeeeessaaaeeerraaansesssanneseerrsanneeesssnnnnseens Yes
What is the Statute of Limitations?.........ccccceeiiiiiiiiiiiiiiiiiiiicrcec e 2 years

Encapsulation of Pertinent Statutory Language

Any employer who pays or becomes obligated to pay compensation may make a claim or
bring an action against the third person. The employer may recover in addition to the total
amount of compensation, damages for which the employer was liable including all salary,
wage, pension, or other emolument paid to the employee or their dependents.

CO LO RA D O C.R.S. § 8-41-203

Can Carrier SUE THird Party DIreCtly 2. ... it r e teee et e e et eaeaesesesessnensaensaesnes Yes
(o1, Jot- 14 a =T gl 111 4=) 4V /=Y 1 1= x-S PP OP T RPPTRN Yes
What is the Statute of LImitations?........cccccceiiiiiiiiiiiiiiniiiiiiiie ettt 2 years

Encapsulation of Pertinent Statutory Language

The insurance carrier shall not be entitled to recover any sum in excess of the amount of
compensation for which said carrier is liable to the injured employee, but to the extent

of that compensation the carrier shall be subrogated the rights of the injured employee
against the third party causing the injury. The right of subrogation shall apply and include all
compensation but shall not extend to moneys collected for noneconomic damages awarded
for pain and suffering, inconvenience, emotional stress or impairment of quality of life.

www.uslaw.org 2
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CO N N E CT | CU T Conn. Gen. Stat. § 31-293

Can Carrier Sue Third Party Directly?............ccceeruveuennne. No, only employee and employer can file.
Carrier can file statutory lien and/or intervene in name of the employer

Can Carrier INtErVENE? ........c.ceeiviiieiiiiieeeiteeeeeeeeieteeeieeeeeaeeeeeaeeens Yes, but must intervene or give
notice of lien within 30 days after notice of filing suit

What is the Statute of LImitations?........cccuuiiiiiiiiiiiiiiiiiiieee e e e e 2 years

Encapsulation of Pertinent Statutory Language

Any employer or custodian having paid or having become obligated to pay may bring an
action against the third party to recover any amount that they have paid or have become
obligation to pay. However, the employer or custodian shall immediately notify the others
in writing of the action. The employer or insurance carrier shall have a lien against any
compensation received by the employee from litigation provided the carrier gave written
notice of the lien to the party prior to such judgment or settlement.

DELAWARE 19 Del. C. § 2363

Can Carrier SUE Third Party DIir@CtIY?.........cciivivuueiiiiiiiieeeeeeeteeeeeerrieeeeertareeeeeraaaeeeerrraneeeessssneeeees Yes
Can Carrier Intervene? ...........cccceeveeeveereeeneennnen. Yes, but must do so through the employer’s policy
What is the Statute of Limitations?.........ccccuiiiiiiiiiiiiiiiiiiiiiicrccc et 2 years

Encapsulation of Pertinent Statutory Language

If the injured employee does not commence an action within 260 days after the occurrence

of the injury, then the employer or its insurance carrier may enforce the liability of the third
party in the name of the injured employee. Each party must notify any other party of their
intent to bring a lawsuit at least 30 days prior to bringing the suit. Any party in interest shall
have a right to join in the suit. Any settlement and release by the employee shall not bar an
action by the employer or its carrier to proceed against the third party. Any recovery against
the third party for damages resulting from personal injury or death, after deducting expenses
of recovery, which include costs and attorney fees incurred in effecting such recovery, shall
first reimburse the employer or its carrier for any amounts paid up to the date of recovery, and
the balance shall be paid to the employee and treated as an advance payment by the employer
on account of any future payment of compensation benefits.

The subrogation rights of an employer or carrier only extend to third-party liability insurance
coverage and are limited to the maximum amounts of the third party’s liability insurance
coverage available for the injured party, after the injured party’s claim has been settled. Where
the work-related injury is caused by a motor vehicle accident, any PIP eligible medical or
indemnity benefits are not included in the workers’ compensation lien against a third party. The
subrogation rights also do not extend to UM/UIM coverage, regardless of whether UM/UIM
benefits are from an employer-funded policy or a personal policy of the injured employee.

www.uslaw.org 3
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DISTRICT OF COLUMBIA D.C. Code § 321535

Can Carrier Sue Third Party Directly?.........uuuueeeeeeeeeeeeeeeeeennnnnn. Yes, but only after 6 months of award
(of=] s [ ot-1 4 4 1Y g 131 £=] QVZ-1 1 1Y PPN Yes
What is the Statute of LImitations?........ccccuuiiiiiiiiiiiiiiiiiiieee et e e e 3 years

Encapsulation of Pertinent Statutory Language

Where the employer is insured and the insurance carrier has assumed the payment of the
compensation, the insurance carrier shall be subrogated to all the rights of the employer.
Acceptance of award by injured party shall operate as an assignment to the employer of all
rights of the person entitled to compensation to recover damages against the third party. If the
employer fails to commence an action against such third party within 90 days after the cause
of action is assigned, the right to the action reverts back to the injured party. A payment made
by the employer or insurance carrier pursuant shall operate as an assignment to the employer
of all rights of the deceased.

F |_ O R | DA Fla. Stat. § 440.39

Can Carrier Sue Third Party Directly?.........ccccceceevvueruenuennnen. Yes, but after one year if the employee
fails to bring an action

Can Carrier Intervene? ...........cccceeveeevveeeeneenne Upon the suit being filed, the carrier may file in the
suit a notice of payment of compensation to the employee
for their share of recovery to be determine by the court

What is the Statute of Limitations?.........ccccciiiiiiiiiiiiiiiiiiiiicrcec et 4 years

Encapsulation of Pertinent Statutory Language

If the employee accepts worker’s compensation payments, then the rights of a suit against a
third party will be assigned to the insurance carrier or the employer. If the injured employee
or their dependents fail to bring suit within one year of the injury, then the insurance carrier is
assigned the right to bring a suit against the third party but the carrier must give notice to the
injured party their intent to bring the suit at least 30 days prior to bringing the suit.

www.uslaw.org 4
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G E O R G | A O.C.G.A. § 34-9-11.1

Can Carrier Sue Third Party DIreCtlY .. ... e erereeee e eeaeaenenes Yes, after one year
(of=] s I ot-1 4 4 1= gl 131 £=] QVZ-1 £ 1Y PRI Yes
What is the Statute of LIimitations? ........cccuuiiiiiiiiiiiiiiiiiieeeeercee e e e e 2 years

Encapsulation of Pertinent Statutory Language

If the employee brings a suit or has a right of action then the employer or the carrier will have
a subrogation lien on that award, not to exceed the actual amount of compensation paid
pursuant to this chapter, against such recovery. If an action is not brought by the employee
within one year after the date of injury, then the employer or such employer’s insurer may
bring their own suit against the third party. The employer or its insurer shall immediately
notify the employee of its assertion of such cause of action, and the employee shall have a
right to intervene. If the employee asserts a cause of action against a third party, then the
employee must immediately notify the employer and the insurance carrier and the employer
and insurance carrier shall have the right to intervene.

HAWAH HRS & 386-8

Can Carrier Sue Third Party DIireCIY?......uuuuueeeeeeeeeeeeeeeeeeeeeeeeeseeeeeeeeeeeeeeeees Yes, after nine (9) months
(o], W ot- 14 a =T gl 111 4=) 4V /=) 1 1= Y-S PO TPRRN Yes
What is the Statute of LIimitations?...........cccccviiiiiiiiiiiiiiiiiiiiiircc e 2 years

Encapsulation of Pertinent Statutory Language

If the employee commences an action against a third person, the employee must immediately
notify the employer. The employer, at any time before trial on the facts, may join as party
plaintiff. If within nine months after the date of the personal injury the employee has not
commenced an action against a third person, the employer, having paid or being liable for
compensation under this chapter, shall be subrogated to the rights of the injured employee.

| DA H O Idaho Code § 72-223

Can Carrier SUE Third Party DIr@ClY 2. ... it ee et et et e seaeasnssesessnsnssssssnsnsnsensnns Yes
(of=] s I of-1 4 4 1Y g 131 £=] QVZ-1 1 1= X PPN Yes
What is the Statute of LImitations?........cccuuiiiiiiiiiiiiiiiiiieee e e e e 2 years

Encapsulation of Pertinent Statutory Language

If compensation has been claimed and awarded, the employer having paid such compensation
or having become liable therefor, shall be subrogated to the rights of the employee, to recover
against such third party to the extent of the employer’s compensation liability. Action may

be instituted against such third party by the employee, or in event compensation has been
claimed and awarded, by the employee and employer jointly, in the employee’s name, or, if the
employee refuses to participate in such action, by the employer in the employee’s name.

www.uslaw.org 5
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||_|_|NO|S 820 ILCS 305/5

Can Carrier Sue Third Party Directly?..........ccceeuveiriiieeeniiecennneenn. Yes, at any time prior to 3 months
before such action would be barred

(of=] s I ot-1 4 4 [ g 131 £=] aVZ-1 1 1= X PPN Yes

What is the Statute of LImitations?........cccuuiiiiiiiiiiiiiiiiieee e e e e e 2 years

Encapsulation of Pertinent Statutory Language

If the injured employee or his personal representative agrees to receive money or
compensation from the employer, then the employer may have or claim a lien upon any
award from which the employee might be compensated from a third party. Any compensation
awarded from litigation must be paid to the employer in the amount of compensation paid to
the employee for injury. If the injured party fails to bring a suit against a third party, then the
employer or carrier may bring a suit against the third party as long as it is three months before
such an action would be time barred.

| N D | A N A Ind. Code. Ann. § 22-3-2-13

Can Carrier Sue Third Party Directly?.........ccccceceevueruennenne. Yes, but only after 1 year from when the
employee’s action has been dismissed

Can CArFier INEEIVENE? .....coeveeeiiieeeeeceeeeeeee e ettt e e et taeeeeeeeaaeeeeessaaeeesraaanesesrsanneseesssnnnseesssnnnnseees Yes

What is the Statute of Limitations?.........cccccueiiiiiiiiiiiiiiiiiiiiicrcee et 2 years

Encapsulation of Pertinent Statutory Language

The employer or the insurance carrier may bring a suit against the third party as long as it is
within one year of the employee’s action being dismissed. The employee must provide notice
to the employer of their lawsuit against the third party and the employer/carrier may join in
such suit provided they do so within 90 days of receipt of notice.

| O WA lowa Code § 85.22

Can Carrier Sue Third Party Directly?....... Yes, if the employee fails to bring an action within 90 days

Can Carrier INtervene? ..........cccceeviereerienieneeneeneennes Yes, but must within thirty days of receiving
notice of employee suit file notice of lien

What is the Statute of LImitations?........cccccceiiiiiiiiiiiiiiniiiiiiiie ettt 2 years

Encapsulation of Pertinent Statutory Language

If compensation is paid to the employee, the employer or the carrier shall have a lien on the
claim against a third party. However, within thirty days of the suit by the employee against the
third party, the employer/carrier must provide notice of the lien to such employee.

www.uslaw.org 6
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KA N S AS K.S.A. § 44-504

Can Carrier Sue Third Party Directly?..................... Yes, if employee fails to bring suit within 1 year
Can Carrier INEEIVENE? .....cuiviiiiiiiiiiiiiiieeiete et et reeteteneensaesnsessnsessnssssnstnsnstnsessnssssnssnsessnssssnsassnnenns Yes
What is the Statute of LImitations?........cc.ccceeiviiiiiniiiiiniiiiiiiiiecie s 2 years

Encapsulation of Pertinent Statutory Language

Failure on the part of the injured worker, or the dependents or personal representatives of

a deceased worker to bring such action within the time specified by this section (1 year if
prosecuted by the employee and 18 months if prosecuted by the dependents or personal
representatives of deceased worker) shall operate as an assignment to the employer of

any cause of action in tort. The worker’s compensation fund is subrogated all rights of the
employer. The commissioner of insurance may intervene in suit, enforce a lien or bring their
own cause of action.

KENTUCKY KRS § 342.700

Can Carrier Sue Third Party Directly?.........cccccecuereeruenuennnen. Yes, only if employee has not filed suit
Can Carrier INTEIVENE? ..........iiiiiiii e e e ra e ra e e sa e e eaa e e saaeenes Yes
What is the Statute of LIimitations?........ccccuiiiiiiiiiiiiiiiiiiiieeeercee e e 1 year

Encapsulation of Pertinent Statutory Language

If compensation is awarded under this chapter, the employer, his insurance carrier,

the special fund, and the uninsured employer’s fund, or any of them, having paid the
compensation or having become liable therefor, may recover in his or its own name or that of
the injured employee from the other person in whom legal liability for damages exists.

LOU'S'ANA La. R.S. § 23:1101

Can Carrier SUE Third Party DIir@CtIY?.......uueeieeeeeieieiiiieeeeeetieeeeeettareeeeeeteneeseeeresnaesees Yes, with notice
(o], Jot- 14 a =T ol [ 11 4=) 4V /=Y 1 1= Y- TP TPRRN Yes
What is the Statute of Limitations?...........ccccceiiiiiiiiiiiiiiiiiiiiiircc e 1 year

Encapsulation of Pertinent Statutory Language

Any person having paid or having become obligated to pay compensation under the provisions
of this Chapter may bring suit against such third person to recover any amount which he has
paid or becomes obligated to pay as compensation to such employee or his dependents.

www.uslaw.org 7
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M Al N E 39-A M.R.S. § 107

Can Carrier Sue Third Party Directly?..........ccccceeeeeruenereeneeneneens Yes, after 30-day demand to bring
suit by employer goes unanswered

(of=] s I ot-1 4 4 1= g 131 £=] QVZ-1 £ 1Y PPN Yes

What is the Statute of LImitations?........cccuuiiiiiiiiiiiiiiiiiiiieee e e e 6 years

Encapsulation of Pertinent Statutory Language

If the employee or the employee’s beneficiary fails to pursue the remedy against the 3rd party
within 30 days after written demand by the employer, the employer is subrogated to the rights
of the injured employee and is entitled to enforce liability in its own name or in the name of
the injured party.

M A RY |_A N D Md. Labor and Employment Code Ann. § 9-901 through 903

Can Carrier Sue Third Party Directly?...... Yes, if a claim is filed and compensation is awarded or paid
Can Carrier INTEIVENE? .......ccoiiiiiiiiieeeieeiitteeeeeeettteeeesssetteeeessssubetaeessesabaeaeessssnstaeessssssnssaeessssssseees Yes

What is the Statute of LIimitations?.........ccccceeiiiiiiiiiiiiiiiiiiiiictcec et 3 years

Encapsulation of Pertinent Statutory Language

If a claim is filed and compensation is awarded or paid, a self-insured employer, an insurer,
the Subsequent Injury Fund, or the Uninsured Employers’ Fund may bring an action for
damages against the third party who is liable for the injury or death of the covered employee.

MASSACHUSETTS ALM GL ch. 152, 5 15

Can Carrier Sue Third Party Directly?..................... Yes, after seven (7) months following the injury
(o1 Jot- 14 a =T gl 11 4=) 4V /=Y 1 1= )-SR TP PP No
What is the Statute of LImitations?........cccccciiiiiiiiiiiiiiiiiiiiiiiiie ettt 3 years

Encapsulation of Pertinent Statutory Language

Either the employee or insurer may proceed to enforce the liability of such person, but the
insurer may not do so unless compensation has been paid to the injured party. The insurer
and employer also must wait until seven months following the date of such injury to bring
suit. The sum recovered shall be for the benefit of the insurer, unless such sum is greater than
that paid by it to the employee, in which event the excess shall be retained by or paid to the
employee.

www.uslaw.org 8
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MlCHlGAN MCLS § 418.827

Can Carrier Sue Third Party DIr€CIY?......coueuiiieeeiieeeeeieeeeeee e e eeeeeteneeeeaneeeenns Yes, after one (1) year
(of=] s I ot-1 4 4 1) g 11 £=] aVZ-1 £ 1=\ ST TP P TR PPPPPPRN Yes
What is the Statute of LIimitations?........ccccuiiiiiiiiiiiiiiiiiiiccercee e 3 years

Encapsulation of Pertinent Statutory Language

If the injured employee or his or her dependents or personal representative does not
commence the action within 1 year after the occurrence of the personal injury, then the
employer or carrier may enforce the liability of the third party in the name of the injured
employee

M | N N ES OTA Minn. Stat. § 176.061

Can Carrier SUE THIrd Party DIreCtlY 2. ... ittt e teaese s e e enraesesesesnsnsnsaensaesnes Yes
(o], Jot- 14 a =T ol 111 4=) 4V /=Y 1 1= Y- TP TPRRN Yes
What is the Statute of Limitations?...........ccccceiiviiiiiiiiiiiiiiiiicntcc e 6 years

Encapsulation of Pertinent Statutory Language

If the employee or the employee’s dependents elect to receive benefits from the employer, or
the special compensation fund, the employer or the special compensation fund has a right
of indemnity or is subrogated to the right of the employee or the employee’s dependents to
recover damages against the third party.

M | SS | SS | P P | Miss. Code Ann. § 71-3-71

Can Carrier SUE THIrd Party DIreCtlY 2. ..o ittt e reaeee et e e enraeaeaesessnensaensansnns Yes
Can Carrier INEEIVENE? ...t iet e ire et eeeeeteaetesaesnsassnssssesassnssnsnssnsessnsnnsessnsessnsessnsansnnenns Yes
What is the Statute of LImitations?........cccocceiiviiiiiiiiiiiniiiiiiiiicc et 3 years

Encapsulation of Pertinent Statutory Language

The employer and insurance carrier are entitled to reasonable notice of any action by the
injured employee against a third party and are entitled to intervene in that action. If the
employer or carrier have paid compensation benefits then they are entitled to repayment
from the employee’s action or they are entitled to bring their own suit against the third party,
either in the name of the employee or in their own name.
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M | S S O U R | § 287.150 R.S.Mo.

Can Carrier SUE Third Party DIr@ClY 2. ... et e et re e et e seaeasnssesessnsnssssssnensnssnsnns Yes
(of=] s I ot-1 4 4 1= gl 131 £=] QVZ-1 £ 1Y PRI Yes
What is the Statute of LImitations?.........cccccviiiiiiiiiiiiiiiiiiiiienireeeeeee e 5 years

Encapsulation of Pertinent Statutory Language

The employer is subrogated all rights of the injured party against the third party and the
recovery is not limited to only that which was paid to the injured party. The employer shall
also have a subrogation lien on any recovery that the injured party is awarded.

M O N TA N A § 39-71-414 MCA

Can Carrier SUE Third Party DIF@CHIV?......u . .eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaaeeaaeeeeas Yes, after 1 year
(oY W ot 0 d [ | =Y VL) 1 L= XA RTRPRRRNt Yes
What is the Statute of Limitations?.........cccccuiiiiiiiiiiiiiiiiiiiiircec e 3 years

Encapsulation of Pertinent Statutory Language

The insurer is entitled to subrogation for all compensation and benefits paid or to be paid
under the Workers’ Compensation Act. The insurer’s right of subrogation is a first lien on the
claim, judgment, or recovery. If an injured employee refuses or fails to institute the third-
party action within 1 year from the date of injury, the insurer may institute the action in the
name of the employee and for the employee’s benefit or that of the employee’s personal
representative.

N E B RAS KA R.R.S. Neb. § 48-118

Can Carrier SUE TRHIrd Party DIreCtly 2. ... ittt eae e e et e e eaeaesesesesnsnensaensansns Yes
(o1 Jot- T4 a =T ol 111 4=) 4V /=Y 1 1= X PP OP P OTPPRRN Yes
What is the Statute of Limitations?...........cccccceiiiiiiiiiiiiiiiiiiiii 4 years

Encapsulation of Pertinent Statutory Language

When a third person is liable to the employee or to the dependents for the injury or death

of the employee, the employer shall be subrogated to the right of the employee or to the
dependents against such third person. The recovery by such employer shall not be limited to
the amount payable as compensation to such employee or dependents, but such employer
may recover any amount which such employee or his or her dependents should have been
entitled to recover.
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N E\/A DA Nev. Rev. Stat. Ann. § 616C.215

Can Carrier SUE Third Party DIr@C Y 2. ... et e e ettt e eeaeasnsnsesessnsnssssssnensnsnnsnns Yes
Can Cartier INEEIVENE? .......ccccevuiiriieiieniienttenieesitesieesteestee st esaeesseesseesseessaesseesseesseenseenseesseensesnsenn Possibly
What is the Statute of LImitations?........cccuuiiiiiiiiiiiiiiiiiiieeeeercee e e e e ee e 2 years

Encapsulation of Pertinent Statutory Language

Insurer has right of action against third party and is subrogated to employee’s rights; Insurer
has lien upon total proceeds of recovery from third party whether by judgment, settlement
or otherwise; lien is total WC expenditures, paid and obligated to pay; employee or his/her
attorney shall advise insurer in writing before initiating third party action and within 15 days
of recovery by judgment, settlement or otherwise.

NEW HAMPSHIRE N.H. RSA 281-A:13

Can Carrier SUE Third Party DIr@CHIV?.......uueueeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeennans Yes, after 9 months
(oY W ot 0 d [ | =Y VL) 1 L= XAt Yes
What is the Statute of Limitations?.........cccceiiiiiiiiiiiiiiiiiiiiiiciitcec e 3 years

Encapsulation of Pertinent Statutory Language

The employer or the employer’s insurance carrier will have a lien on the amount of damages
and benefits recovered by the employee including compensation, medical, hospital or other
remedial care paid by the employer or carrier minus the attorney’s fees/costs of action
incurred by the injured employee.

NEW JERSEY N.J. Stat. § 34:15-40

Can Carrier Sue Third Party DireCtly P.. ...t eeeaeeeee e e eaeaes Yes, after 1 year
(o=1y Jot- 14 a =T gl [ 11 £=) 4V /=Y 1 1= x-S TP PP PR No
What is the Statute of LImitations?........cccccceiiiiiiiiiiiiiiiiiiiiiiie ettt 2 years

Encapsulation of Pertinent Statutory Language

If 1 year passes and the employee fails to either bring suit or effect a settlement with the liable
third party, then the carrier or the employer may bring a suit against the third party or effect
settlement with the third party as long as they provide 10 days written notice to the injured
employee.
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N EW M EX | CO N.M. Stat. Ann. § 52-5-17

Can Carrier Sue Third Party DIireCHIY?.....oeuu e eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaeseeeaaaees No, reimbursement only
(of=] s I ot-1 4 q 1Y gl 131 £=] aVZ-1 ;1Y PPN Yes
What is the Statute of LImitations?........cccuuiiiiiiiiiiiiiiiiiieeeeercee e e e e 3 years

Encapsulation of Pertinent Statutory Language

If the injured party receives payment from the employer, this receipt shall operate as an
assignment to the employer or his insurer of any cause of action to the extent the injured party
was compensated.

NEW YORK NY CLS Work Comp § 29

Can Carrier SUE THird Party DIFECEIY . .....veeuuiiiieeiiieeeitee et eeteeeetaeeetneeeeneeeeneseenssernssesnssesneseees Yes
Can CArFier INEEIVENE? ... .coeveieeieeeeee ettt e ettt e e et taeeeeeeeaaeeeeesaaaaeeesrasaaessesssanneeesrsnnnneseessnnnnseees Yes
What is the Statute of Limitations?.........ccccciiiiiiiiiiiiiiiiiiiiiiirccc e 3 years

Encapsulation of Pertinent Statutory Language

If the injured party accepts compensation but fails to commence an action against the third
party with the appropriate time limit, then such failure shall operate as an assignment of the
rights to the cause of action to the state or the state insurance fund if the state paid money
into the injured party’s compensation, if the state did not pay money then the failure to
commence the action will then operate as an assignment of the rights to that cause of action
to the employer or carrier.

NORTH CAROLINA N.C. Gen. Stat. § 97-10.2

Can Carrier Sue Third Party Directly?.........oeeveeeeeeereeeeeeeeeneeennnn. Yes, after 1 year, but prior to 60 days
before expiration of statute of limitations

(of-] s I of-T 4 q [T 131 £=Y Q¥ 2= 1 s 1= RN Yes

What is the Statute of LImitations?........cccccciiiiiiiiiiiiiiiiiiiiiiiie ettt 3 years

Encapsulation of Pertinent Statutory Language

If the injured party fails to make a settlement or commence an action within 12 months of the
injury, then the employer shall have the right to proceed to enforce liability against a third
party or effect a settlement as long as the employer has filed with the Industrial Commission a
written admission of liability for the injured party. The employer must do this at least 60 days
before the expiration of the statute of limitations or the rights to bring suit will revert back to
the injured party.
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N O RT H DA KO TA N.D. Cent. Code, § 65-01-09

Can Carrier Sue Third Party Directly?...........ccceeveeveneeeenueneneenrenenneenne Yes, after 60 days from injury
Can Carrier INEEIVENE? ..........iiiiiiiiii ettt e e et e e e e et e e e e e aa b e s e eeaab e e e eeaabasaaes Yes
What is the Statute of LIimitations? ........cccuuiiiiiiiiiiiiiiiiiieeeeercee e e e e 6 years

Encapsulation of Pertinent Statutory Language

Within sixty days after both the injured employee and the organization have declined to
commence an action against a third person as provided above, the employer may bring the
action in the employer’s own name or in the name of the employee, or both, and in trust for
the organization and for the employee.

O H | O ORC Ann. 4123.931

Can Carrier SUE THird Party DIFQCHIY . .....oivuuiiieeieiieieetiee et eeteeeetaeeeetneeeenseeeneeseenessesnessesnessesneseees Yes
(oY W ot ¢ a [ | =Y VL) 1 L= XA Yes
What is the Statute of Limitations?.........ccccuiiiiiiiiiiiiiiiiiiiiiicrcccrrcce e 2 years

Encapsulation of Pertinent Statutory Language

The right of subrogation is automatic. The employer or carrier can join in on the action
against the third party or commence their own action against the third party. The net amount
recovered by the injured party is the subrogee’s right of recovery.

OKLAHOMA 85A OKl. St. § 43

Can Carrier SUE TRHIrd Party DIreCtly 2. ... ittt e teteee e e e earaesesesesnsnensaensansns Yes
(o1 Jot- T4 a =T ol |11 4=) 4V /=Y 1 1= X PP OP PP PRPPRRN Yes
What is the Statute of LImitations?........cccccciiiiiiiiiiiiiiiiiiiiiiie ettt 2 years

Encapsulation of Pertinent Statutory Language

An employer or carrier liable for compensation for the injured party shall have the right to
maintain an action in tort against any third party responsible for the injury. However, the
employer/carrier shall notify the injured party of their entitlement to bring their own suit. The
employer or carrier liable for compensation shall also be entitled to maintain a third party
action against the employer’s uninsured motorist coverage.
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O R E G O N ORS § 656.154, 656.583, 656.593

Can Carrier SUE Third Party DIF@CHIV?...... . e eeeeeeeeeeeeeeeeeeeeeeeeeeeaeeeeseeeeeeeeeenenaaaaaaeens Yes, after 90 days
(of=] s W ot-1 4 4 1Y gl 31 £=] aVZ-1 £ 1= X PPt No
What is the Statute of LImitations?........ccccuuiiiiiiiiiiiiiiiiiiieee et e e e 2 years

Encapsulation of Pertinent Statutory Language

The carrier is entitled to notice of a claim or a suit and the proceeds of any damages recovered
from an employer or third person by the worker or beneficiaries. Any action or settlement
against a third party shall be subject to a lien of the paying agency for its share of the proceeds.

PENNSYLVANIA 77P5.5 671

Can Carrier SUE Third Party DIr@CEIY?........cciiviiuiiiiiiiieeeeeeeeieeeeeeeteeeeeeeeaaeeeeeeraaaeeeeesaaaeeesrsrnneesernnns No
Can CArFier INEEIVENE? ....coeveeeiieeeeee ettt e e ettt e e et taeeeeeeeaaeeeeesaaaeeesraaanesesssanneeessrnnnseessrnnnnseens Yes
What is the Statute of Limitations?.........cccceiiiiiiiiiiiiiiiiiiiiicrcec et 2 years

Encapsulation of Pertinent Statutory Language

Where the compensable injury is caused in whole or in part by the act or omission of a

third party, the employer shall be subrogated to the right of the employee, his personal
representative, his estate or his dependents, against such third party to the extent of

the compensation payable under this article by the employer; reasonable attorney’s

fees and other proper disbursements incurred in obtaining a recovery or in effecting a
compromise settlement shall be prorated between the employer and employee, his personal
representative, his estate or his dependents. The employer shall pay that proportion of the
attorney’s fees and other proper disbursements that the amount of compensation paid or
payable at the time of recovery or settlement bears to the total recovery or settlement. Any
recovery against such third person in excess of the compensation theretofore paid by the
employer shall be paid forthwith to the employee, his personal representative, his estate or his
dependents, and shall be treated as an advance payment by the employer on account of any
future installments of compensation.
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R H O D E | S LA N D R.l. Gen. Laws § 28-35-58

Can Carrier Sue Third Party Directly?.............. Yes, if employee or employee representative fails to
bring suit within two (2) years and eight (8) months after the injury

(of=] s I ot-1 4 4 1= g 131 £=] QVZ-1 £ 1Y PPN Yes

What is the Statute of LImitations?........cccuuiiiiiiiiiiiiiiiiiiiieee e e e 3 years

Encapsulation of Pertinent Statutory Language

If the injured party fails to commence suit against the third party within two years and eight
months after the injury, the employer or the employer’s carrier may proceed with an action
themselves and shall be subrogated to the rights of the injured employee, but the employer
or the employer’s carrier must notify the injured party of their intent to bring a suit at least
six months (26 weeks) prior to the expiration of the two- year-and-eight-month timeframe
referenced above. The failure of the injured party to bring suit within that two-year-eight-
month timeframe will operate as an assignment of the right of action to the employer or the
employer’s carrier.

SOUTH CARO |_| NA S.C. Code Ann. § 42-1-560

Can Carrier SUE Third Party DIF@CHIV?.........eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaaeaeaeeeeas Yes, after 1 year
Can CArFier INEEIVENE? .....coevveeiieeeeie ettt e eeeeeeeeeeetaeee e e et aaeeeeessaaeeesraaansesssannsesrrannnseesssnnnnseees Yes
What is the Statute of Limitations?.........cccceiiiiiiiiiiiiiiiiiiiiicrcecrcce e 3 years

Encapsulation of Pertinent Statutory Language

The carrier shall have a lien on the proceeds of any recovery by the injured party from the
third party either as a judgment, settlement or otherwise. If one year passes since the injury
and the injured party has not brought suit, then the right to bring suit is assigned to the carrier
as long as the carrier commences suit at least 30 days before the statute of limitations runs.

S O U T H D A KO TA S.D. Codified Laws § 62-4-38 through 62-4-40

Can Carrier SUE TRHIrd Party DIreCtly 2. ... ittt eae e e et e e eaeaesesesesnsnensaensansns Yes
(o1 Jot- T4 a =T ol 111 4=) 4V /=Y 1 1= x-S PP OT P PRPPRRN Yes
What is the Statute of LImitations?........cccccceiiiiiiiiiiiiiiiiiiiiiiiieiie et 3 years

Encapsulation of Pertinent Statutory Language

If compensation has been awarded and paid under this title and the employee has recovered
damages from another person, the employer having paid the compensation may recover from
the employee an amount equal to the amount of compensation paid by the employer to the
employee, less the necessary and reasonable expense of collecting the same.

www.uslaw.org 15



USLAW

NETWORK, INC”

State-by-State Subrogation Rights
for Workers’ Compensation Liens Compendium | 2019

T E N N E S S E E Tenn. Code Ann. § 50-6-112

Can Carrier SUe Third Party Dir@CtIY2.....c.veuuiiuiiiiiiieiineeiieeeieeeieeueeeneeeneetnesennes Yes, after one (1) year
(of=] s I ot-1 4 4 1= gl 131 £=] QVZ-1 £ 1Y PRI Yes
What is the Statute of Limitations?.................... 1 year, but Carrier gets additional 6 months to file

Encapsulation of Pertinent Statutory Language

In the event that the injured party receives compensation, the employer and the carrier shall
have a subrogation lien against the recovery, and the employer may intervene in any action to
protect and enforce the lien. Failure on the part of the injured party to bring an action within
one year shall operate as an assignment to the employer of the right to the cause of action
against the third party, but the employer will then only have six months to commence the suit
after it has been assigned to them.

T EXAS Tex. Lab. Code. § 417.001

Can Carrier SUE Third Party DIFQCHIY . .....vieuuiiieeeeiieeeiiee et eetee ittt eeeaneeeeneseeenesetnssernessesnessesneseees Yes
Can CArtier INEEIVENE? ....coevveeiieeeeee ettt e e ettt e e et eaeeeeeeesaeeeeessaaeeessaaansesssanneseesrsnnnneeessrnnnnseens Yes
What is the Statute of Limitations?.........cccceiiiiiiiiiiiiiiiiiiiiicrcec e 2 years

Encapsulation of Pertinent Statutory Language

If the injury party claims the benefit and receives compensation, the insurance carrier is
subrogated the rights of the injured party and may enforce the liability of the third party in a
cause of action. The subrogation rights are limited to the amount of the total benefits paid.

U TA H Utah Code Ann. § 34A-2-106

Can Carrier SUE TRHIrd Party DIreCtly 2. ... ittt eae e e et e e eaeaesesesesnsnensaensansns Yes
(o1 Jot- T4 a =T ol 111 4=) 4V /=Y 1 1= X PP OP P OTPPRRN Yes
What is the Statute of Limitations?...........cccccceiiiiiiiiiiiiiiiiiiiii 4 years

Encapsulation of Pertinent Statutory Language

If compensation is claimed and the employer or insurance carrier becomes obligated to pay
compensation, the employer or insurance carrier shall become trustee of the cause of action
against the third party; and may bring and maintain the action either in its own name or in the
name of the injured employee, or the personal representatives of the deceased.
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\/ERMONT 21V.S.A. § 624

Can Carrier SUE Third Party Dir@CtIY?.....c.uvuuiieiiiiiieiieiiieetieeeteeieeeeeeneetneeeseseansseneses Yes, after 1 year
(of=] s W ot-1 4 q 1Y g 131 £=] QVZ-1 1= X PRI Yes
What is the Statute of LImitations?........cccuuiiiiiiiiiiiiiiiiiece e e e e e 3 years

Encapsulation of Pertinent Statutory Language

If the injured employee or the employee’s personal representative does not commence the
action within one year after the occurrence of the personal injury, then the employer or its
insurance carrier may, within the period of time for the commencement of actions prescribed
by statute, enforce the liability of the third party in the name of the injured employee or the
employee’s personal representative. Any party must provide notice by registered mail to any
other party involved about the suit not less than 30 days before the commencement of the suit.

\/l RG | N |A Va. Code Ann. § 65.2-309

Can Carrier SUE THird Party DIFECHIY . .....vivuuiiiieeeiieeeeiee ettt eeteeeetaeeeetneeetneeeeneseenssernssesnssesneseees Yes
(oY W ot 0 d [ | =Y VL) 1 L= XAt Yes
What is the Statute of Limitations?.........cccceeiiiiiiiiiiiiiiiiiiiiicircc e 2 years

Encapsulation of Pertinent Statutory Language

Any worker’s compensation claim against an employer on the behalf of an injured party creates
a lien on behalf of the employer against any verdict or settlement arising from any right to
recover by the injured party. Such employer shall also be subrogated any right and may enforce,
in their name or in the injured party’s name, the legal liability against the third party.

WAS H | N G TO N Rev. Code Wash. (ARCW) § 51.24.030 and § 51.24.050

Can Carrier SUE THIrd Party DIreCtlY 2. ..o ittt et eeaeee e e e enraesesesesnsnensaensansnns Yes
(o1, Jot- T4 a =T gl [ 11 £=) 4V /=Y 1 1= x-S PP TR RPPRRN Yes
What is the Statute of LImitations?........cccccceiiviiiiiiiiiiiiiiiiiiiie ettt 3 years

Encapsulation of Pertinent Statutory Language

The injured party must give notice to the state or to the insurance carrier for action taken. The
carrier then must file a notice of statutory interest in recovery. The carrier may then intervene
as a party in the action to protect its statutory interest in recovery. An election by the injured
party to not proceed against the third party operates as an assignment of the cause of action to
the insurance carrier.
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WEST VIRGINIA W. Va. Code § 23-2A-1

Can Carrier SUE Third Party DIF@CHIY?....ooue e eeeeeeeeeeeeee et eeeeeeaeeeeeeeeeeeeeeeeeeneaaaaaaaaaeeens Undecided
(of=] s I ot-1 4 4 1= gl 131 £=] QVZ-1 £ 1Y PRI Yes
What is the Statute of LIimitations? ........cccuuiiiiiiiiiiiiiiiiiieeeeercee e e e e 2 years

Encapsulation of Pertinent Statutory Language

In the event that an injured worker, his or her dependents or personal representative makes
a claim against a third party, there shall be a statutory subrogation lien upon the moneys
received which shall exist in favor of the Insurance Commissioner, private carrier or self-
insured employer, whichever is applicable.

W | S CO N S | N Wis. Stat. § 102.29

Can Carrier SUE THird Party DIFQCHIY . .....oivuuiiieeieiieieetiee et eeteeeetaeeeetneeeenseeeneeseenessesnessesnessesneseees Yes
(oY W ot ¢ a [ | =Y VL) 1 L= XA Yes
What is the Statute of Limitations?.........ccccuiiiiiiiiiiiiiiiiiiiiiicrcccrrcce e 3 years

Encapsulation of Pertinent Statutory Language

An employer or compensation insurer that has paid or is obligated to pay a lawful claim under
this chapter shall have the same right to make claim or maintain an action in tort against any
other party for such injury or death. However, each shall give to the other reasonable notice
and opportunity to join in the making of such claim or the instituting of an action and to be
represented by counsel.

WYO M | N G Wyo. Stat. § 27-14-105

Can Carrier SUE TRHIrd Party DIreCtly 2. ... ittt eae e e et e e eaeaesesesesnsnensaensansns Yes
(o1 Jot- T4 a =T ol 111 4=) 4V /=Y 1 1= X PP OP P OTPPRRN Yes
What is the Statute of Limitations?...........cccccceiiiiiiiiiiiiiiiiiiiii 4 years

Encapsulation of Pertinent Statutory Language

The department or employer shall have an additional six (6) month limitation period beyond
the date on which the employee or his estate is barred under the statute of limitations from
commencing a claim for personal injury or wrongful death, in which to commence such an
action on behalf of the employee or his estate. Very state oriented statute but it appears the
carrier has rights to intervene in suit and conduct own suit against third party.
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