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STUDENT LOAN DISCHARGEABILITY
 The U.S. Bankruptcy Code provides 
that students loans are not dischargeable 
in bankruptcy cases unless not discharging 
the student loans “would impose an undue 
hardship on the debtor and the debtor’s de-
pendents” 11 U.S.C. § 523(a)(8). In 1987, 
the Court of Appeals for the Second Circuit 
decided Brunner v. N.Y. State Higher Educ. 
Servs. Corp., which created the follow-
ing high standard debtors must 
meet to discharge their stu-
dent loans in whole or 
in part:

 1. “That the 
debtor cannot 
maintain, 
based on cur-
rent income 
and expenses, 
a “minimal” 
standard of 
living for her-
self and her 
dependents if 
forced to repay 

 the loans;
 2. That additional circum-

stances exist indicating that 
this state of affairs is likely to 
persist for a significant portion of 
the repayment period of the student 
loans; and

 3. That the debtor has made good 
faith efforts to repay the loans.” 

 Some bankruptcy courts––before and 
after Brunner––seemed to make the test 
even more difficult, with some requiring 
proof of “certainty of hopelessness” to dis-
charge student debts and others conclud-
ing a debtor’s mere attempt to discharge 
student loan debt constituted bad faith. 
Eventually, consumer bankruptcy attorneys 
were discouraged from attempting to dis-
charge any student loans other than those 

incurred by borrowers with the most severe 
disabilities. Perhaps not surprisingly, of the 
approximately 250,000 student loan bor-
rowers who file for bankruptcy each year, 
only about 400––or .0016 percent––seek to 
discharge their student loans.1
 

In 1987, the year 
Brunner was decided, 

the average student loan for 
both undergraduate and grad-

uate studies was approximately 
$9,000. Now, it is more than four 

times that, with many students obtain-
ing higher education loans that collec-

tively exceed six figures. Given Brunner and 
its progeny, what should a debtor do when 
his monthly expenses exceed his monthly 
income, he owes more than $200,000 in col-
lege and law school loans, he left his first 
job out of law school after less than three 
months, and, 25 years since taking out his 
first student loan, he works as a hiking and 
camping guide earning $37,500 annually? 
 On March 12, 2018, that debtor, Kevin 
Rosenberg, filed a pro se chapter 7 bank-
ruptcy case in the U.S. Bankruptcy Court 
for the Southern District of New York. 
Rosenberg’s bankruptcy schedules disclosed 

his substantial student loan debt. Without 
a lawyer, Rosenberg sued the holders of his 
student loan promissory notes, seeking the 
court’s declaration that his entire student 
loan debt was dischargeable as an “undue 
hardship” under section 523(a)(8) of the 

Bankruptcy Code.
 The parties filed cross
motions for summary judgment, 

and they agreed the Brunner test 
      was the correct test for 

the court to apply. In 
her written decision 
on the matter, Chief 
Judge Morris noted 
that “Brunner has 
received a lot of 
criticism for cre-
ating too high of 

a burden for most 
bankruptcy petitioners to meet.” 

She set forth examples of bankruptcy courts 
that “pinned on Brunner punitive standards 
that are not contained therein” and which 
 “were then applied and reap-

plied so frequently in the context 
of Brunner that they have sub-
sumed the actual language of the 
Brunner test. They have become a 
quasi-standard of mythic propor-
tions so much so that most people 
(bankruptcy professionals as well 
as lay individuals) believe it impos-
sible to discharge student loans … 
The court will not participate in 
perpetuating these myths.” 

 
 Judge Morris then proceeded to “apply 
the Brunner test as it was originally intended.”
 After finding that Rosenberg’s current 
expenses exceeded his current income by 
more than $1,500, his student loan debt to-
taled $221,385.49, and he was not eligible 
for a repayment plan, the court concluded 
the first prong of the Brunner test was met. 
The second prong––that this state of affairs 
was likely to persist for a significant portion 

Ilan Markus     Barclay Damon LLP

Bankruptcy’s Evolving 
Impact on Higher Education

Student Loan Dischargeability and
Tuition Claw Back 
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of the repayment period––was deemed sat-
isfied because the court determined the 
repayment period under the student loans 
had already ended. Judge Morris also de-
cided that Rosenberg’s loan repayment 
history and instances of taking positive ini-
tiative in communicating and working with 
the student loan lenders were sufficient 
to satisfy the test’s third prong. Consumer 
bankruptcy attorneys have described Judge 
Morris’ opinion in the Rosenberg case as a wa-
tershed moment for the dischargeability of 
student loans in bankruptcy. A motion for 
leave to appeal the decision has been filed.
 Will directly challenging the manner 
in which many bankruptcy courts have 
applied the decades-old rule in Brunner re-
sult in a change in practice for the bank-
ruptcy bench and bar? It is not a stretch to 
expect more potential debtors and their 
bankruptcy counsel to expend the neces-
sary time, money, and effort in exchange 
for a potentially improved chance to dis-
charge significant student loan debt. Will 
other bankruptcy judges, none of whom 
are bound to follow Judge Morris’ ruling, 
nevertheless be persuaded by her analysis 
until the appellate process in this adversary 
proceeding is complete? 
 In addition to questions regarding the 
dischargeability of loans that were incurred 
to pay higher education tuition, there are 
separate questions regarding whether and 
when tuition payments received by an insti-
tution of higher education can be recovered 
as a fraudulent transfer by the bankruptcy 
trustee in the parents’ bankruptcy case. As 
more bankruptcy trustees have filed lawsuits 
to recover tuition payments after parents of 
adult students file for bankruptcy, some an-
swers have begun to materialize. 

TUITION CLAW BACK 
 In 2012, the Palladinos’ 18-year-old 
adult daughter enrolled as an undergradu-
ate at Sacred Heart University in Fairfield, 
Connecticut. Between March 2012 and 
March 2014, the Palladinos paid $64,656.22 
in tuition to the university. In April 2014, 
the Palladinos filed a chapter 7 bankruptcy 
petition in the U.S. Bankruptcy Court for 
the District of Massachusetts.2
 In July 2015, the chapter 7 trustee sued 
Sacred Heart to claw back the tuition pay-
ments from the Palladinos to the university. 
The trustee’s best claim was under Section 
548(a)(1)(B)(i) of the Bankruptcy Code, 
which allowed the trustee to avoid any debtor 
transfers made in the two years before the 

bankruptcy filing in exchange for which the 
debtor received less than reasonably equiv-
alent value. The trustee’s counsel argued 
that reasonably equivalent value was lack-
ing because the tuition payments reduced 
the Palladinos’ estate by almost $65,000 
without a concomitant tangible increase 
in value. The Palladinos’ counsel argued 
the daughter’s tuition provided substantial 
value because the Palladinos “believed that 
a financially self-sufficient daughter offered 
them an economic benefit.” 
 Faced with these facts and because 
courts in tuition claw back cases interpreted 
reasonably equivalent value differently, the 
bankruptcy court determined the value re-
ceived by the Palladinos in helping secure 
their daughter’s college education was rea-
sonably equivalent value for the tuition pay-
ments. The bankruptcy court then, on its 
own, certified its decision to the U.S. Court 
of Appeals for the First Circuit.
 On November 12, 2019, the First 
Circuit issued its written decision. Referring 
to the answer as “straightforward,” though 
noting one might argue for a different 
outcome in the case of a minor child, it 
concluded that “the tuition payments here 
depleted the estate and furnished nothing 
of direct value to the creditors who are the 
central concern of the code provisions at 
issue.” The First Circuit reversed and re-
manded the bankruptcy court’s decision. 
 Palladino closed the door in the First 
Circuit on arguments by colleges and univer-
sities regarding “indirect” value received by 
parents who pay tuition for their adult chil-
dren. Bankruptcy courts in Massachusetts, 
New Hampshire, Puerto Rico, and Rhode 
Island are bound to follow the Palladino de-
cision, and other bankruptcy courts around 
the country will certainly consider it when 
faced with similar issues. 
 All is not lost for higher education, 
however, as there are other ways to defeat 
tuition claw back claims in the right in-
stances. For example, in Novak v. University 
of Miami (In re Demitrus), a Connecticut 
bankruptcy case before Judge James 
Tancredi, the trustee sued the University of 
Miami to claw back approximately $66,000 
in parent tuition payments using the same 
arguments as the trustee in Palladino.3 In 
that case, however, the university moved 
to dismiss the lawsuit because the tuition 
payments at issue were made via a Parent 
PLUS loan in which the tuition payments 
were made directly from the Department 
of Education to the university without the 

parents ever gaining possession, custody, or 
control of the tuition funds.
 In dismissing the trustee’s lawsuit 
against the university, Judge Tancredi stated 
that “the clear consensus forming in the 
courts on this issue is reflective of the pur-
pose underlying the trustee’s avoidance pow-
ers, namely, to prevent the depletion of assets 
that otherwise would have been available to 
creditors.” He determined the funds paid to 
the university could not possibly have been 
the parents’ property or reached by the par-
ents’ creditors and, as a result, dismissed the 
trustee’s tuition claw back lawsuit. Whereas 
depleting the parent/debtor’s bankruptcy 
estate benefited the trustee’s arguments in 
Palladino, the absence of depleting the es-
tate derailed the trustee’s claims against the 
University of Miami.
 Schools have also avoided tuition pay-
ment claw back in cases where the student 
has access to the tuition funds provided by 
the parents as well as the institution. In an-
other case before Judge Tancredi––Mangan 
v. University of Connecticut (In re Hamadi)––
refundable tuition payments were made 
by the parents into an account main-
tained by the University of Connecticut. 
Afterwards, the parents filed a bankruptcy 
case in Hartford, Connecticut. Relying on 
an increasing amount of bankruptcy court 
precedent, Judge Tancredi determined the 
refundable tuition funds belonged to the 
student because the university did not have 
the immediate right to use the funds for its 
own purposes. Treating the student as the 
first recipient of the tuition funds and the 
university as a subsequent recipient (once 
the tuition funds became nonrefundable) 
opened up a potential good-faith defense 
under the Bankruptcy Code, which helps 
higher education defendants bypass tuition 
claw back liability. 
 Litigation and precedent involving tui-
tion claw back cases will continue to evolve, 
and lawsuits based on diminution to the es-
tate will continue to expand into new areas.

Ilan Markus of Barclay 
Damon LLP handles bank-
ruptcy and other types of in-
solvency matters, representing 
debtors, creditors, secured 
lenders, landlords, equipment 
lessors, creditors’ committees, 
trustees, assignees for the ben-

efit of creditors, and purchasers. Specifically, Ilan 
routinely represents financial institutions, biomed-
ical companies, managed services providers, tele-
communications companies, health care providers, 
tenants, retailers, and hotels.

1  Debra Weiss, Law Grad Wins Discharge of His Student Debt in Opinion Criticizing ‘Punitive Standards,’ ABA J., Jan. 9, 
2020 (citing research by Jason Iuliano, assistant professor of law at Villanova University). 

2  In January 2014, the Palladinos pled guilty in state court to fraud in connection with operating a multi-mil-
lion-dollar Ponzi scheme.

3  The author defended the University of Miami in that tuition claw back lawsuit.

http://www.uslaw.org




C

M

Y

CM

MY

CY

CMY

K

2018 USLAW Full Page FINAL_v1.pdf   1   7/18/2018   2:37:27 PM



6  www.uslaw.org U S L A W

 Anyone who has been involved in a 
private merger or acquisition knows that 
one of the most heavily negotiated aspects 
of any transaction involves the indemnifi-
cation provisions. This universal fact holds 
true regardless of whether the deal is 
structured as a stock or an asset purchase, 
with the focus on these terms typically in-
creasing as the value of the deal ascends. 
Indemnification, at its core, is all about risk 
allocation; it details the rights and duties 
of the parties when a specific event occurs 
post-closing, a representation is inaccurate, 
or a warranty, and/or covenant is breached. 
Not surprisingly, buyers aim for such terms 
to be broad and unlimited, while sellers 
want indemnification provisions to be very 
narrow and limited. The end result is typ-
ically a balance of these competing inter-
ests that involves a combination of various 

mechanisms designed to either create hur-
dles to recovery or make it easier. One of 
the most important indemnification con-
cepts, however, is frequently overlooked 
by both buyers and sellers and can have far 
reaching consequences: “sandbagging.”
 In mergers and acquisitions, the con-
cept of sandbagging refers to a situation 
when the buyer, before closing, discovers, 
typically through the due diligence process, 
a misrepresentation or breach of a warranty 
or covenant by the seller, but chooses not to 
say anything about it before the transaction 
closes, and then brings an indemnification 
claim under the agreement after closing. 
To prevent this type of situation from occur-
ring, sellers often attempt to negotiate an 
anti-sandbagging clause, which prevents a 
buyer from making an indemnification claim 
in such circumstances. From the seller’s per-

spective, it is completely unfair for a buyer 
to make an indemnification claim regarding 
something it knew about and could have ad-
dressed prior to closing but chose to ignore. 
Ironically, at first glance, many people, includ-
ing buyers, would probably agree that making 
an indemnification claim in such a situation 
is unreasonable, but, in reality, the determi-
nation of whether a buyer has “knowledge” 
of a particular fact is not always straightfor-
ward. Depending upon if and how a buyer’s 
“knowledge” is defined in an agreement, a 
buyer could be deemed to have “knowledge” 
of every single fact, circumstance, or docu-
ment contained in the disclosure schedules, 
even if nobody from the buyer’s organization 
actually saw or noticed the specific fact or cir-
cumstance at issue. 
 Given that disclosure schedules may 
contain exorbitant amounts of informa-

Steven Howard Roth and Christopher Reuscher   Roetzel & Andress LPA

To Sandbag or
Not to Sandbag,

That is the Question
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tion, buyers can easily miss or overlook 
something. The situation is often even 
more problematic if the scope of the buy-
er’s “knowledge” is also deemed to cover 
any document or information contained 
in a transaction data room, regardless of 
whether or not it is specifically listed or in-
cluded in the disclosure schedules. In some 
circumstances, even if the seller is required 
to list a document on a schedule, but fails to 
do so, the buyer could be deemed to have 
“knowledge” if the information is in the 
data room. At the same time, anti-sandbag-
ging provisions can prevent a buyer from 
making an indemnification claim post-clos-
ing on any matter actually listed in the 
disclosure schedules. As a result, anti-sand-
bagging clauses can place a significant bur-
den on a buyer and shift an extraordinary 
amount of risk away from a seller.
 Due to the impact sandbagging can 
have on the indemnification rights of buy-
ers and sellers, it is critical for both buyers 
and sellers to carefully consider and under-
stand the implications the concept can have 
in each transaction they enter and form a 
comprehensive strategy for dealing with the 
same. To that end, there are three different 
approaches buyers and sellers can take with 
respect to sandbagging in an agreement: 
(1) include a pro-sandbagging clause; (2) 
include an anti-sandbagging clause; or (3) 
remain completely silent on the concept. 
The best approach and position for a buyer 
or seller depends upon a variety of factors, 
including, perhaps, most importantly, the 
state whose laws will govern the agreement 
between the parties. 

PRO-SANDBAGGING PROVISIONS
 Pro-sandbagging provisions, as one 
might expect, benefit the buyer, and per-
mit the buyer to make an indemnification 
claim for the inaccuracy of a representation 
or breach of a covenant or warranty by the 
seller following the closing of a deal, even if 
the buyer was aware of the inaccuracy of the 
representation or breach of the covenant or 
warranty prior to closing. The inclusion of a 
pro-sandbagging clause prevents the buyer 
from needing to prove or show that the 
buyer did not know about the misrepresen-
tation or breach of the warranty or covenant, 
because the buyer’s knowledge is essentially 
irrelevant.

ANTI-SANDBAGGING CLAUSES
 In contrast to pro-sandbagging provi-
sions, anti-sandbagging clauses benefit the 
seller, and prevent a buyer from making an 
indemnification claim arising out of the 
inaccuracy of a representation or breach 
of a covenant or warranty by the seller fol-

lowing the closing of a deal if the buyer 
knew of the misrepresentation or breach of 
the warranty or covenant prior to closing. 
Anti-sandbagging provisions can not only 
effectively provide sellers with an affirma-
tive defense against some indemnification 
claims, but also require a buyer to both 
prove the existence of the misrepresen-
tation or breach of warranty or covenant 
and that the buyer did not have knowl-
edge of the same prior to closing. When an 
agreement contains an anti-sandbagging 
provision, the definition of “knowledge” be-
comes extraordinarily important for buyers, 
as having a broad definition can preempt 
and eradicate otherwise valid indemnifica-
tion claims. Sellers should seek to keep the 
definition broad enough to cover and in-
corporate implied and constructive “knowl-
edge,” and to include phrases that require 
“reasonable due inquiry” in the definition. 
Buyers, on the other hand, should attempt 
to require actual “knowledge,” and keep 
the “knowledge group” to a limited number 
of relevant individuals.

SANDBAGGING SILENCE
 While it is obvious that including or 
not including a pro-sandbagging or an-
ti-sandbagging provision in an agreement 
will have an effect on the indemnification 
rights of the parties to an agreement, many 
people fail to realize or appreciate that 
silence on the concept also has repercus-
sions, some of which may be undesirable 
or unintended. If an agreement is silent on 
sandbagging, the state law governing the 
transaction will be applied to determine 
whether the buyer’s knowledge will pre-
clude indemnification claims. Since each 
state’s laws are different, remaining silent 
could have adverse consequences. As a re-
sult, it is extremely important for both buy-
ers and sellers to know how the state law 
governing an agreement treats silence on 
sandbagging, so they can effectively factor 
the same into their decision making and 
not unnecessarily use precious negotiating 
capital. For example, states such as New 
York and Delaware allow some forms of 
sandbagging in the event an agreement is 
silent on the concept, while other states, 
such as California generally do not permit 
sandbagging, unless the agreement explic-
itly allows it. With that being said, however, 
in New York, silence on sandbagging by 
itself is not enough to make sandbagging 
claims permissible; rather, the buyer must 
believe it was purchasing a “vendor’s prom-
ise as to the truth,” meaning the buyer must 
not have been told about the inaccuracy of 
a representation or breach of a warranty 
or covenant directly from the seller. It is 

also important to note that the Delaware 
Supreme Court recently suggested the 
scope of sandbagging claims is not without 
some limitation by acknowledging in a foot-
note of the 2018 case of Eagle Force Holdings, 
LLC v. Stanley Campbell that there is an on-
going debate about whether a buyer can 
make an indemnification claim for an inac-
curate representation or breach of warranty 
or covenant when it knew at closing about 
the inaccuracy or breach.
 While buyers and sellers can employ a 
number of tactics, such as baskets, mini-bas-
kets, materiality qualifiers, materiality 
scrapes, exceptions, and caps, in order to 
successfully protect their interests in con-
nection with indemnification, it is equally, 
if not more important, to take into account 
the effects the governing law has on an 
agreement, especially with respect to sand-
bagging claims. Choice of law clauses, while 
seemingly innocuous, can have long-lasting 
implications on the range of indemnifica-
tion claims permitted. Accordingly, buyers 
and sellers should make sure they have a 
firm understanding of how the governing 
law treats sandbagging, so they can form 
a more effective negotiating strategy, and 
avoid any unintended consequences. 

Christopher Reuscher is a 
shareholder and practice 
group manager in the cor-
porate and transactional 
practice group at Roetzel & 
Andress, LPA. Chris has 
significant transactional ex-
perience with complex busi-

ness mergers, acquisitions, divestitures, debt 
and equity financings, leveraged buyouts, and 
recapitalizations. He has represented both public 
and privately held companies at various stages of 
growth and has provided clients with day-to-day 
counseling on sophisticated business matters and 
securities law compliance.

Steven Howard Roth received 
his JD and MBA from Case 
Western Reserve University, 
and is an attorney in the 
corporate and transactional 
practice group at Roetzel 
& Andress, LPA. Steven’s 
practice focuses on corporate/

business transactions, real estate, intellectual 
property, and sports, media and entertainment 
law. He represents and counsels companies of all 
sizes on mergers and acquisitions, commercial 
and residential real estate transactions, copyright 
and trademark matters, franchise development, 
debt and equity financing, business formation, 
and construction projects.
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By Michael D. Wong   SmithAmundsen

 The legalization of cannabis is not a 
fad that will be going quietly into the night 
anytime soon.  If anything the fact that the 
legal sales of cannabis in Illinois during 
the first twelve (12) days reached $20 mil-
lion and that the legal cannabis industry in 
2018 was a $10.4 billion industry, demon-
strates that it is here to stay. Currently there 
are 11 states that legally allow the sale of 
recreational cannabis, including Illinois, 
California, Colorado, Alaska, Maine, 
Massachusetts, Michigan, Nevada, Oregon, 
Vermont and Washington, and 33 states 
that have approved medical marijuana pro-
grams. In Washington D.C., possession of 
up to two ounces of recreational cannabis 
is legal (but sales remain illegal). 
 What makes these issues so difficult for 
employers though is that each of those states 
have their own laws and provisions, which 
create headaches and confusion for multi-
state employers. To add to the headache, 
despite cannabis being a Schedule I illegal 
drug under federal law, the federal legisla-
ture did legalize a type of cannabis, hemp.  

 Hemp was legalized in the 2018 Farm 
Bill and is defined as the marijuana/canna-
bis plant with less than 0.3% concentration 
of delta-9 tetrahydrocannabinol (THC). 
This means that now employers are strug-
gling with understanding not only the le-
gality of cannabis, but also hemp and legal 
products such as CBD oils, balms, flower and 
derivatives, which are now technically legal 
under both state and federal law. 
 What does all of this mean for employ-
ers though? Does it mean the death knell of 
drug testing?  Quite simply, no, employers 
will still be able to have drug testing policies 
and drug test employees.  However, it has 
brought into focus (and scrutiny) drug test-
ing policies and practices, as well as disability 
accommodations. Just like law enforcement, 
who are now having to re-evaluate their drug 
tests and behavioral tests in order to deter-
mine when a driver is impaired, employers 
are also faced with the same issue identifying 
impairment, rather than use.   
 In understanding this new world, it 
should go without stating, that employers 

MUST understand the “new” cannabis drug. 
The cannabis being sold at dispensaries cur-
rently is much different than the street drug 
of the ‘70s and even ‘90s and much like with 
texting comes with what may seem at times to 
be a different language. The cannabis plant 
itself that used to be referred to as “bud” or 
“weed” is now called “flower.” In addition to 
“flower” with the prevalence of research and 
money, many different products have been 
derived from “flower” that can be used by 
an individual, including edibles (hard candy, 
baked goods, sodas, teas, tinctures). Another 
derivative is concentrates that can be used 
with vape pens and are called “shatter,” “wax,” 
“oil,” “butter,” and “sugar.” The terms used to 
describe cannabis are not the only difference. 
The strength of the products has greatly in-
creased. In the ‘70s, street-level cannabis had 
a THC potency of approximately 1%. In the 
‘90s, the THC potency of street-level cannabis 
increased to approximately 3-4%. Currently, 
dispensaries are selling cannabis flower that 
has THC potencies higher than 35% and con-
centrates that are as high as 98% THC.  

The Legalization
of Cannabis 

and its Impact on
the Workplace
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DIFFERENT STATE LAWS
 Next, is understanding the different 
state laws where your facilities are located. 
Each state has implemented different laws 
regarding cannabis. Even though some may 
be similar, most if not all, have significant 
differences. For example, the states on the 
west coast, which generally were the first 
states to legalize, primarily have laws that 
do not include any employment protec-
tions. However, the states on the east coast, 
which legalized later on, primarily have 
laws that do include employment protec-
tions.  As such, in many of the older legal 
cases, which were issued by courts on the 
west coast, the courts found in favor of the 
employer.  In many of the newer legal de-
cisions, issued by courts on the east coast, 
the findings have shifted to being in favor 
of employees. In recent cases, courts in 
Arizona, Massachusetts, Connecticut and 
New Jersey, have held that a positive drug 
test alone is not sufficient to terminate an 
employee or revoke a job offer – especially 
if it is in relations to an individual who is a 
registered medical marijuana user. 

UNDERSTANDING POLICIES AND 
PROCEDURES
 After you understand the drug and 
the applicable state law, the next step is 
reviewing and understanding your drug 
testing policies and procedures. In doing 
such, you must evaluate when and how you 
are drug testing (i.e. pre-employment, rea-
sonable suspicion, post-accident/incident, 
return to work and follow-up). For exam-
ple, with reasonable suspicion, are you 
using a reasonable suspicion checklist and 
have you trained your managers and super-
visor in how to identify drug and alcohol 
impairment. Similarly, do you understand 
the drug testing procedures?  For example, 
it used to be standard that if an employee 
tested positive for a drug, but had a legiti-
mate prescription, that the Medical Review 
Officer (MRO) would report it as a nega-
tive test. Now, especially for employees in 
safety sensitive positions, your MRO should 
qualify a positive drug test (for any drug, 
not just cannabis) where the individual has 
a prescription or is a legal registered user, 
by stating that the employee may need to 
provide a note from his or her treating phy-
sician clearing him or her to work or iden-
tifying any work restrictions. 
 Likewise, do you know what your 
testing levels are and are they in line with 
the state laws? In many of the states where 
recreational cannabis has been legalized, 
much like with alcohol having a blood al-
cohol content “BAC” level, the state has set 
a level for cannabis which indicates when 

an individual is impaired for purposes of 
driving while impaired (DWI) charges.  
This is helpful for employers as it provides 
a state-determined testing level for when 
an individual is impaired. For example, in 
Illinois the legislature amended the vehicle 
code to provide that an individual with 10 
nanograms or more of THC in his or her 
bodily fluid is impaired by cannabis. For 
Illinois employers, this means that if they 
set their testing level at 10 nanograms or 
more and a person tests positive, then they 
can use that as a good faith basis of impair-
ment while at work. However, there are still 
questions on how to address drug testing 
that is done when the individual is not at 
work, such as pre-employment drug testing. 
 After reviewing how you are drug test-
ing, the next step is evaluating what you do 
with the results of a drug test.  Before taking 
any action, again it is important to under-
stand the applicable state law and case law. 
For example, in Illinois the recreational 
cannabis law and medical cannabis law pro-
vide that before an employer terminates an 
employee, the employee must be provided 
an opportunity to explain. While this is a 
simple step, it is important step that employ-
ers in Illinois must now take. Additionally, 
before disciplining an employee or appli-
cant who has tested positive, it is important 
to review whether a medical condition was 
involved. Court cases out of Massachusetts, 
Connecticut and New Jersey have all held 
that employers should engage in the interac-
tive process before taking steps to discipline, 
terminate or revoke a job offer to a candi-
date who has tested positive for marijuana, 
but advised that they use it due to a serious 
medical condition or disability. 

EMPLOYEE EDUCATION
 It is also vitally important to educate 
all employees on the company policy, as 
well as the reason for the company’s pol-
icy. Education is especially important if 
the company is prohibiting employees 
from possessing it on company property.  
There is no better example of this than the 
city attorney for the city of Seattle. When 
Washington legalized cannabis in 2014, 
the city attorney of Seattle, who was a pro-
ponent of cannabis, was one of those in 
line to purchase cannabis on the first day. 
After purchasing cannabis, the city attorney 
walked right back into his office with the 
cannabis still in his possession. By returning 
to work with the cannabis in his possession, 
even though he had not used it, it was a vio-
lation of the city’s drug free workplace pol-
icy, a policy that he had probably reviewed 
and approved. As such, it is important to 
recognize that if an attorney who likely 

wrote the drug free workplace policy for-
got about the policy, it will likely be easy for 
employees without a legal background to 
forget. Thus, it is vitally important for em-
ployers to remind employees of the policies 
that are in place and compliance with such.
 Finally, it should be recognized that 
being a federal contractor or receiving 
federal funding based upon a requirement 
that you have a drug free workplace policy, 
does not automatically exempt you from 
updating your policies and procedures. 
Many federal contracts or funding simply 
require that the employer implement a 
drug free workplace policy in compliance 
with the Federal Drug Free Workplace Act. 
The problem with the Federal Drug Free 
Workplace Act is that it does not have any 
requirements regarding drug testing. In 
fact, a court in Connecticut recently held 
that compliance with the Federal Drug Free 
Workplace Act simply requires employers to 
have a drug free workplace policy and does 
not require drug testing or prohibit federal 
contractors from employing someone who 
uses illegal drugs or medical marijuana out-
side of the workplace.
 While many questions still remain 
and medicinal usage requires a different 
analysis from recreational use (for now), 
employers can still take steps to limit 
their exposure and to maintain a safe and 
healthy workplace through reasonable 
drug testing policies. That being said, em-
ployers must continue to carefully examine 
their own unique industry, risks and risk 
tolerances, together with their geographic 
footprint and applicant pool. In doing so, 
it is strongly recommended that employers 
engage competent legal counsel, who is 
well versed in labor and employment law, 
as well as cannabis laws, to assist you in the 
reviewing process and in addressing diffi-
cult situations before they lead to costly and 
time-consuming litigation. 

Mike Wong is a partner in 
SmithAmundsen’s Labor & 
Employment Practice Group. 
He advises clients regarding 
their day-to-day employee is-
sues, employee handbooks, 
policies and procedures and 
represents clients in lawsuits, 

charges of discrimination and administrative 
matters involving discrimination and harass-
ment, Title VII, ADA disability issues, FMLA 
administration and claims, wage and hour is-
sues, class actions, cannabis in the workplace, 
and other labor and employment issues arising 
under state, federal and administrative laws.
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Professional 
Administration 101

 When settling a personal injury case 
there are many obstacles to overcome. One 
of the most frequent challenges is reaching 
a settlement for the injured individual’s fu-
ture medical costs.
 For severe or chronic injuries, the un-
certainty surrounding medical care and 
costs can often make an already difficult 
situation worse, typically resulting in more 
tension and frustration for both parties. 
While the insurance carrier or payer is 
often concerned about cost development, 
the injured party may also be concerned 
about their ability to manage their injury 
and the ongoing medical treatment.  After 
all, for many injured individuals, just be-
cause the cases settle does not mean their 
medical care will stop.  Providing a service 
to help the injured person save money on 
their ongoing medical expenses and to 
help coordinate their care can be a huge 
benefit and can move the case to settlement 
more quickly.

WHAT IS A PROFESSIONAL
ADMINISTRATOR?
 A professional administrator is a neu-
tral third party who oversees and manages 
an injured individual’s future medical 

funds after settlement.  The administrator 
provides core benefits such as medical sup-
port services and bill-review technology to 
capture savings on medical bills. In settle-
ment conversations, the administrator acts 
as a neutral third party who will create a 
plan for the injured person’s future med-
ical care and will be there to support them 
upon settlement through the rest of their 
life. The professional administrator’s role 
is to be the injured individual’s “healthcare 
concierge” after they settle.
 Upon settlement, the professional ad-
ministrator establishes a dedicated bank 
account for the individual’s medical settle-
ment funds. Most administrators provide 
the individual with a unique card that works 
just like a health insurance card. When the 
individual shows the card at their pharmacy 
or doctor, the administrator receives the 
bill, applies group purchasing discounts, 
and then pays the bill automatically on be-
half of the injured person from their set-
tlement proceeds. The injured individual 
never has to touch the bills, but still has 
insight into their account balance, the dis-
counts and transactions via statements and 
online portals. In addition to handling bills 
and securing discounts, the administrator 

also has staff available to answer the individ-
ual’s questions about their care and to help 
them find providers, facilities, equipment, 
prescriptions, etc.
 In addition to handling the injured in-
dividual’s medical concerns, a professional 
administrator may also automatically file 
reporting for Medicare Set Aside (MSA) 
accounts to The Centers for Medicare & 
Medicaid Services (CMS), thereby protect-
ing the individual’s Medicare benefits.* 
The service can be used for any medical 
allocation, whether is an MSA or not, as the 
many benefits of the service extend beyond 
just Medicare reporting.

HOW CAN A PROFESSIONAL
ADMINISTRATOR HELP EASE AN
INJURED INDIVIDUAL’S FEARS 
ABOUT FUTURE MEDICAL CARE?
 Professional administrators will often 
speak with the injured individual and/or 
their attorney prior to settlement to ad-
dress their concerns about managing their 
future medical care. The administrator will 
explain to the injured individual the bene-
fits of their service which can provide them 
with sense of security in knowing they will 
have a team of healthcare advocates at their 
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side to assist with their treatments. With an 
administrator, the injured individual is free 
to seek treatment for their injury the way 
they want with the support of professionals 
who can secure them discounts on medi-
cal bills and ensure Medicare compliance. 
This enhances their quality of life and helps 
make their settlement dollars last as long as 
possible.
 For workers’ compensation cases in 
particular, some injured parties are hesitant 
or unwilling to settle their cases because 
they have fears about managing their fu-
ture medical and/or remaining compliant 
with the law. A professional administrator is 
experienced in navigating these issues and 
will talk with the injured party about how 
they can minimize the risks so that the ben-
efits of the settlement are front and center.

HOW DO ATTORNEYS ENGAGE A 
PROFESSIONAL ADMINISTRATOR?
  Like with many services, the earlier 
the concept is introduced to the client, the 
greater impact it can have in settlement 
conversations.  Bringing up the benefits of a 
professional administrator to an insurance 
carrier or employer client can be helpful so 
that they understand how it will be an ef-
fective service to offer as a negotiating tool 
for cases that may come up.  A professional 
administrator can address concerns that in-
jured individuals may have, while making 
them feel comfortable knowing they will 
be protected after settlement. By providing 
this service, this allows for a smoother set-
tlement process for all parties involved.   
 When it comes to MSAs, many attor-
neys recognize the complexity of abiding 
by the Medicare Secondary Payer statute. 
The injured individual is required to report 
their spending annually to CMS and per-
haps more frequently if they exhaust funds. 
Attorneys know that misuse of MSA funds 
could potentially eliminate the injured in-
dividual’s chances of being able to receive 
Medicare benefits if they exhaust the MSA 
inappropriately.

 In the case of MSAs, professional ad-
ministration automates annual reporting, 
and ensures treatments are related to the 
initial injury and are Medicare-covered ex-
penses. Many attorneys view professional 
administration as essential in minimizing 
the potential for any liability in the future. 
By incorporating administration, they have 
fulfilled their duty to their client and in-
creased the chance that the injured indi-
vidual will abide by the MSP statutes and be 
protected after settlement. 

WHAT DOES MEDICARE SAY 
ABOUT THE USE OF PROFESSIONAL 
ADMINISTRATION? 
 A common use of professional admin-
istration is to manage Medicare Set Asides.  
CMS has come out in full support of the 
service.  In 2017, CMS announced that it 
“highly recommends” professional admin-
istration in its Workers’ Compensation 
Medicare Set Aside Reference Guide (Sec 
17).  In addition, in 2019, CMS included 
that it “highly recommends professional 
administrators where a claimant is taking 
controlled substances.” (ibid) 
 MSAs and the use of professional ad-
ministration are quite common in workers’ 
compensation settlements. For liability 
settlements, allocating a portion of the set-
tlement for future medical expenses can 
sometimes be more of an art than a sci-
ence. Either way, the MSP statute applies 
to any non-group health settlements and 
Medicare’s preferred approach to how in-
jured individuals manage medical funds 
from settlement to protect their interests is 
with the assistance of a professional admin-
istrator.

HOW DO I EVALUATE A
PROFESSIONAL ADMINISTRATION 
PROVIDER?
 Not all professional administrators are 
created equal. One single factor should 
not drive the overall decision on which 
company to utilize. The service, tools, pro-

fessionalism, and savings provided by the 
administrator on behalf of the injured in-
dividual can vary drastically.  
 When it comes to cost, administrative 
fees charged by different administrators 
may vary, but it’s critical to investigate the 
administrator’s ability to secure discounts 
on medical treatments.  These discounted 
rates will often have a far larger impact on 
the amount of money the injured party will 
save over time versus the administrative 
fees; often it is the savings rates that indi-
cate how powerful of a benefit the service 
can provide.  Find out if the administrator 
has multiple pharmacy, provider and equip-
ment networks to help minimize the costs 
and if they display all of their savings.
 Finally, it is worthwhile to compare 
the service levels of the administrators. A 
service-focused professional administrator 
puts a strong emphasis on personalized at-
tention for the injured individual to ensure 
all of their questions and concerns are han-
dled to get them back to health.  This level 
of assistance can be captured by customer 
feedback.  It can be helpful to check out 
current member testimonials and to ask 
for references from clients that can speak 
about their experiences.

HOW DO I GET STARTED ON A CASE?
 Any settlement with ongoing medical 
costs can be a good fit for professional ad-
ministration and administrators are more 
than willing to have a conversation about 
the case. Administrators do not charge 
for these consultations so there is no risk 
in reaching out to learn more. They only 
charge when the case settles and becomes 
administered.
 It’s worth sharing the option of profes-
sional administration with clients. It helps 
improve the chances of the case settling 
quickly and the injured individual under-
standing and being comfortable with how 
they will manage their medical care after 
settlement.

As president of Ametros, 
Por ter Leslie directs 
Ametros’  growth and works 
with their many partners. 
Prior, Porter worked in in-
vestment banking, private 
equity and corporate develop-
ment. He earned a B.A. from 

Columbia University, and an MBA from the 
Wharton School. Porter is fluent in Spanish and 
Portuguese and resides in Boston. 

1 The Product Liability Risk Retention Act of 1981 initially created risk retention groups. The LRRA expanded the 
concept of risk retention groups to apply to commercial liability insurance. 

2 1986 U.S.C.C.A.N. 5304

*The Omnibus Reconciliation Act of 1980. 42 U.S.C. Section 1395y established the 
Medicare Secondary Payer (MSP) Statute which asserts that CMS will be the “secondary 
payer” for medical costs when a primary payer exists. This Act applies to all workers’ com-
pensation, no fault and liability settlements. On July 23, 2001, CMS circulated the “Patel 
Memorandum” which informed the industry that CMS would be demanding compliance 
and implementing guidelines specifically for workers’ compensation claims and settlements. 
A Medicare Set Aside projection seeks to satisfy this requirement.  An MSA establishes the 
value of future medical expenses that CMS would otherwise pay related to an injury and 
thus designates the amount of funds from the settlement that must be depleted before 
CMS will pay. In addition, CMS has released the Workers Compensation Medicare Set Aside 
Reference Guide which details how MSAs are to be created and includes guidelines for 
annual reporting to CMS to be done by the MSA accountholder.
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In the last several years, there have been un-
precedented numbers of website accessibil-
ity lawsuits filed against both governmental 
and private entities for alleged violations of 
the Americans with Disabilities Act of 1990, 
as amended, (“the ADA”), especially in New 
York, Florida, Pennsylvania, Massachusetts, 
and California. Any entity with a website or 
smart device application (“app”) is vulner-
able to litigation if its website or app con-
tains inaccessible content; thus, businesses 
should proactively take measures to ensure 
the accessibility of any content they choose 
to disseminate.  

 ADA website lawsuits are primarily 
being filed by visually impaired individuals 
who access the internet by utilizing screen 
reading software, such as JAWS or NVDA, 
which translates written text and images 
into spoken words. While less prevalent, 
ADA website lawsuits are also filed by hear-
ing impaired individuals who are able to 
access video content on the internet by 
utilizing closed captioning. Plaintiffs filing 
such claims typically seek declaratory and 
injunctive relief, as well as attorney’s fees 
under the ADA. 
 Several unique characteristics of ADA 

website lawsuits are fueling this seemingly 
indomitable tide of litigation:  (1) a form-
based practice that allows use of serial lit-
igants or “testers,” (2) the potential for 
attorneys’ fee awards, (3) the uncertainty 
plaguing this area of the law, and (4) the 
absence of clear rules or guidance for enti-
ties publishing content on a website or app.  
Unfortunately, a law intended as a means 
for redress for disabled individuals has 
morphed into a cottage industry for plain-
tiffs’ attorneys attempting to capitalize on 
the juxtaposition of the lack of governing 
regulations and the fear of attorneys’ fees 
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awards.  As a result, the staggering rise of 
ADA website lawsuits has sparked tremen-
dous controversy among businesses, attor-
neys, the courts, and the disabled alike. 
This windfall of litigation will likely only 
be thwarted by unequivocal governmental 
intervention, either in the form of bind-
ing legal precedent or clear guidelines 
promulgated by the Department of Justice 
(“DOJ”).  

STEPS TOWARDS REGULATORY 
GUIDANCE
 Since 2003, the DOJ has promulgated 
and receded from various levels of agency 
guidance on ADA website accessibility is-
sues.  On several occasions, the DOJ has 
issued notices expressing an intent to 
promulgate specific website accessibility 
guidelines and noted the absence of clear 
guidance on what the ADA requires.  In 
2018, nearly one hundred members of 
Congress sent letters to Attorney General 
Jeff Sessions urging the DOJ to intervene 
and resolve the uncertainty plaguing web-
site accessibility obligations under the ADA.  
The senators emphasized that clarity in the 
law would encourage private investment in 
technology that would improve conditions 
for the disabled.  
 On September 25, 2018, the assistant 
attorney general responded to these letters 
and reaffirmed the DOJ’s earlier position 
that the ADA applies to the websites of 
places of public accommodation (https://
www.adatitleiii.com/wp-content/uploads/
sites/121/2018/10/DOJ-letter-to-congress.
pdf).  In the letter, he stated that the DOJ’s 
“interpretation is consistent with the ADA’s 
Title III requirement that the goods, ser-
vices, privileges, or activities provided by 
places of public accommodation be equally 
accessible to people with disabilities.” He 
further explained that “absent the adoption 
of specific technical requirements for web-
sites through rulemaking, public accommo-
dations have flexibility in how to comply 
with the ADA’s general requirements of 
nondiscrimination and effective commu-
nication” and that “noncompliance with 
a voluntary technical standard for website 
accessibility does not necessarily indicate 
noncompliance with the ADA.”
 To date, the DOJ has not implemented 
mandatory rules or guidelines for website 
accessibility, but it has encouraged people 
to reference the Web Content Accessibility 
Guidelines (WCAG). WCAG are voluntary 
international guidelines or recommenda-
tions for web accessibility promulgated by 
the Web Accessibility Initiative (WAI) of 
the World Wide Web Consortium (W3C) as 
an accessibility resource.  Thus, businesses 

should look to WCAG 2.0 AA or WCAG 2.1 
AA for guidance on making their websites 
or apps more accessible and enjoyable for 
all users.      

GUIDANCE FROM THE COURTS
 The key issue before courts grappling 
with ADA website lawsuits against private 
businesses is whether Title III applies to 
businesses’ websites and apps. Currently, 
there is not a clear consensus among the 
courts as to whether the ADA limits the 
definition of places of public accommo-
dation to physical spaces.  As one court 
recently noted, “[t]he spate of these cases 
has outpaced any regulations from the 
Department of Justice on what businesses 
must do to have ADA compliant websites, 
and courts have reached no consensus.”  
Price v. Escalante - Black Diamond Golf Club, 
LLC, 2019 U.S. Dist. LEXIS 76288, *1-2 
(M.D. Fla. April 29, 2019) (Moody, J.). 
While some courts have held that the defi-
nition of places of public accommodation 
is limited to physical, brick and mortar lo-
cations, others have held that websites or 
apps may be public accommodations under 
the ADA.  Some courts have taken a middle 
ground, focusing on whether the alleged 
inaccessibility of the businesses’ website or 
app impedes access to the goods and ser-
vices of the businesses’ physical location(s). 
See e.g. Robles v. Domino’s Pizza, LLC, 913 F. 
3d 898 (9th Cir. 2019); Haynes v. Dunkin’ 
Donuts, LLC, 741 Fed. Appx. 752, 754 (11th 
Cir. 2018).  
 In many cases, the parties agree to a 
settlement without adjudicating the legal 
issues, often in the form of a payment and 
the entry of a consent decree.  In Florida, 
the settlements are typically in the $10,000-
20,000 range. Additionally, the defendant 
business will agree to ensure that it(s) 
website(s) and/or app(s) substantially con-
form to WCAG 2.0 AA within 12-24 months.  
Many such agreements specifically state that 
the business is not responsible for ensuring 
compliance of third-party content or plug-
ins whose coding is not solely controlled by 
the business, even if such content is located 
on the business’s website or linked there-
from.  
 In other cases, businesses are suc-
cessfully defending against such claims by 
raising arguments based on lack of Article 
III standing.  In such cases, the defendant 
business typically files a dispositive motion 
claiming that the plaintiff failed to satisfy 
Article III standing requirements due to the 
lack of an immediate threat of future injury 
based on three factors: plaintiff’s connec-
tion with the defendant business, the type 
of information that is inaccessible, and 

the relationship between the inaccessible 
information and plaintiff’s alleged future 
harm.  The availability of such a defense is 
extremely fact specific, and while it may be 
a meritorious defense in certain cases, espe-
cially involving “testers,” this is a short term 
solution at best since it does not address the 
underlying issue of the website’s alleged in-
accessibility.  Thus, while businesses may 
want to raise such defenses to allow them 
additional time to get their websites and 
apps into compliance, working with pro-
fessionals to improve the accessibility of all 
content is the best practice. 

CONCLUSION
 Currently, any business with a website 
or app displaying content that is not equally 
accessible to individuals with disabilities 
using adaptive technology is vulnerable to 
ADA website accessibility litigation. Website 
accessibility lawsuits are extremely daunting 
due to plaintiffs’ potential for attorneys’ 
fees awards and the threat of multiple, re-
peat lawsuits.  While some businesses have 
successfully defended against these types of 
claims, the future of these lawsuits remains 
ominous and daunting for businesses navi-
gating in the absence of legislative interven-
tion and clear guidance for compliance.
 Businesses have some flexibility in 
implementing accessibility measures.  The 
best practice is to work with website accessi-
bility professionals to satisfy WCAG 2.0/2.1 
AA success criteria to ensure businesses’ 
websites and apps can be accessed and en-
joyed by audiences with disabilities.  

Tom Oliver, a founding 
shareholder at Carr Allison, 
is a trial attorney special-
izing in complex matters 
involving transportation, 
employment and professional 
litigation.  Tom is designated 
as regional and statewide 

counsel for numerous companies and their in-
surers.  He developed the firm’s accident response 
GO TEAM and coordinates catastrophic accident 
investigations for various transportation clients.

Alison H. Sausaman focuses 
her practice in the areas of 
premises liability, retail and 
hospitality, transportation, 
government torts and public 
liability and labor and em-
ployment.  Alison received 
her Bachelor of Science degree 

from Florida State University, graduating with 
honors and earned her Juris Doctor from Florida 
State University College of Law.
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Not losing it in translation

HANDLING
CROSS-BORDER 

LITIGATION

 Representing a U.S. entity in litigation 
in a foreign jurisdiction, i.e., cross-border, 
presents various nuances and challenges 
beyond the substance and facts of the dis-
pute itself.  Over the past several years, we 
have represented a U.S. company in related 
toxic tort matters around the globe.  This 
article will share some observations and 
perspective from that experience.
 Challenges of course arise from the 
differing procedures encountered.  The 
process employed in the U.S. courts is 
considerably different from the process 
employed in civil law jurisdictions (e.g., 
European Union nations except the United 
Kingdom, Ireland and Cyprus, South 
Korea, Japan, etc.).  First and foremost, a 
civil law tribunal does not ultimately try a 

matter before a jury with live testimony; 
rather, the judges decide on the parties’ 
written submissions.  Accordingly, the other 
litigation basics -- discovery, motion prac-
tice, evidentiary standards, use of experts, 
etc. -- are different.
 But, another area of nuance and chal-
lenge relates to what is lost in translation, 
both literally and figuratively.  As a very 
practical matter, engaging a top-notch 
translator is imperative (as is making sure 
to budget for such costs, which might not 
be insignificant, particularly insofar as ver-
batim translations are done, as is frequently 
the case).  The figurative nuance and chal-
lenge in cross-border litigation arises out of 
how to replicate or adapt a U.S. strategy in 
the foreign forum.  This requires good col-

laboration with cross-border counsel, bal-
ancing U.S. tactics with the local practice.

JURISDICTION, FORUM NON 
CONVENIENS AND RECOGNITION 
AND ENFORCEMENT OF FOREIGN 
JUDGMENTS
 The challenges in litigating a cross-bor-
der action should not be overlooked at the 
very outset of a dispute, when a party con-
siders if and where to appear.  For example, 
a case involving claims of toxic exposure in 
a foreign country might be brought against 
a U.S. company operating there, or those 
foreign plaintiffs might sue in their own 
country.  In the former circumstance, the 
initial reaction might be to seek dismissal 
based on forum non conveniens grounds, 
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since the acts and witnesses are located in 
the foreign jurisdiction, thereby avoiding 
U.S. procedure allowing for a class or coor-
dinated mass action and the common risks 
of a runaway jury award.  In the latter sce-
nario, the initial notion might be to simply 
default, relying on a lack of personal juris-
diction.
 A forum non conveniens transfer needs 
to be considered carefully under the idiom, 
“be careful what you wish for.”  An extreme 
example of this might be the protracted 
dispute involving Ecuadorian pollution 
claims against Chevron, which, after trans-
fer to Ecuador, resulted in a multi-billion 
dollar judgment (and ensuing years of 
litigation over its legitimacy in multiple 
venues, including findings of fraud in the 
U.S. courts).  A party needs to assess how 
the foreign litigation might compare with 
a U.S. litigation; among other things, the 
evidentiary standards are likely to be more 
lax, Daubert safeguards will not exist, there 
will be little discovery, etc.  The decision is 
not necessarily as open-and-shut as it might 
initially appear.  
 “Recognition and enforcement” of a 
judgment ultimately rendered is another 
contingency implicated in the decision 
regarding where to appear in a cross-bor-
der dispute.  In contrast to “the full faith 
and credit” afforded to judgments of one 
state in another state, which allows for their 
enforcement against assets present in the 
other state, for a foreign country judgment 
to be enforceable, it first must be “recog-
nized” as valid.  Based on international 
comity, the laws and courts tend to favor 
recognition of foreign country judgments, 
although a foreign country judgment may 
be denied recognition on grounds such 
repugnancy to the public policy (e.g., a 
foreign defamation judgment being repug-
nant to Free Speech rights), or lack of due 
process.  But the judgment debtor faces a 
high burden in resisting recognition.
 Deciding where to appear in a 
cross-border dispute must include consider-
ation of the recognition and enforcement 
scenarios, including possible grounds for 
non-recognition and where the party has 
assets its adversary might attempt to seize 
to satisfy a judgment.  The latter element 
comes into play because recognition of for-
eign country judgments is a matter of state 
law and there is some variation among 
the states, which utilize some version of 
either a 1962 or 2005 uniform act, or rely 
on common law principles of international 
comity in some states. Note that the 2005 
uniform act provides a less burdensome 
“due process” challenge in that it allows for 
a challenge based on the process in the par-

ticular proceeding in which the judgment 
was rendered, whereas the 1962 version 
required a showing of a systemwide lack of 
due process.  So, if an anticipated recogni-
tion venue is governed by the 2005 uniform 
act, a due process challenge could be via-
ble, but one will need to make a record in 
the foreign proceedings to show where due 
process was deprived.

LITIGATING UNDER FOREIGN RULES 
 Needless to say, the process and rules 
in a foreign venue will be different from the 
U.S. courts; it will be important to gain an 
understanding of these as early as possible 
as part of the decision-making as to which 
forum to seek and to plot out strategy and 
tactics for the case.  Comparing U.S. and 
civil law litigation as an example, the follow-
ing are key areas of distinction. 
 Submission on papers.  In a civil law ju-
risdiction, the case will be submitted on the 
papers.  There will not be a trial with live 
testimony before a jury.  There may be an 
oral argument before the panel of judges, 
but this will typically not involve live testi-
mony and the parties will be limited to the 
arguments and evidence presented in their 
papers.  Corresponding to the lack of live 
testimony, foreign courts tend to prefer 
documentary and objective evidence.
 Unlike the typical opening/opposi-
tion/reply briefing sequence under U.S. 
procedure, in a civil law system, the parties 
proceed by exchanging multiple rounds of 
briefs until the parties and/or the court de-
termine that the briefing is sufficient and 
should be closed.  Because of limits on dis-
covery, this briefing might become a bit of 
cat-and-mouse, as one might limit their own 
evidence to avoid disclosing documents 
that otherwise might not be revealed.
 Lack of discovery and lax evidentiary stan-
dards.  Unlike the U.S. system, in a civil law 
jurisdiction, discovery is limited and avail-
able only by consent or the court’s permis-
sion.  A request for discovery needs to be 
tailored to specific, identified pieces of evi-
dence.  Given the lack of live trial testimony, 
depositions are generally unavailable. 
 Inasmuch as, again, a matter is not 
tried before a jury in a civil law jurisdiction, 
one is likely to encounter relatively lax evi-
dentiary standards and the introduction of 
all sorts of material; for example, we have 
seen newspaper articles and books submit-
ted as exhibits.  Perhaps compare this cir-
cumstance to a bench trial where a judge 
will accept exhibits and reserve on their 
admissibility and weight.
 The confluence of these two factors 
presents a double-edged sword.  On one 
hand, a party is less likely to be compelled 

to produce documents and evidence and 
will avoid large-scale disclosures.  On the 
other hand, a party will not know the extent 
and content of the adversary’s evidence and 
needs to consider anything and everything 
as fair game.  It is important to remain vig-
ilant and apprised of the universe of mate-
rial pertinent to your case, including public 
sources of documents.
 Expert and scientific testimony.  The mat-
ter of expert testimony also differs.  A major 
difference from the U.S. system, which typ-
ically involves competing expert testimony 
presented to the fact finder, is a civil law 
court’s reliance on a court-appointed expert 
to report to the court on technical issues.  
A party might submit expert testimony as 
part of its case (and its expert might argue 
before the court-appointed expert), but in 
the context of strategy for party experts, it 
would seem preferable to rely as much as 
possible on objective, peer-reviewed litera-
ture and on academic experts rather than 
consultant experts.  To the extent feasible, 
even if one has an existing roster or ex-
pert team, one should consider retaining 
experts in the jurisdiction.  As with the ev-
identiary scheme noted above, there is gen-
erally no standalone Daubert -type challenge 
to expert testimony; rather, such arguments 
are wrapped into a party’s other arguments.
 A goal in handling most cross-border 
litigation will be to replicate or adapt a U.S. 
litigation strategy to ensure that the client’s 
case is presented as fully as possible.  This 
will inevitably involve some give-and-take 
with your cross-border counsel, that is, 
after being told, “that’s not the way it’s done 
here.”  While the local rules will sometimes 
be stretched (or bent), it is important to 
keep in mind the need to protect the “due 
process” record for recognition and en-
forcement by making requests, even if they 
are to be denied.  Striking an appropriate 
balance between the competing systems, 
in collaboration with cross-border counsel, 
are key to handing cross-border litigation.

Paul V. Majkowski of Rivkin 
Radler LLP focuses his prac-
tice on mass toxic tort and 
class action litigation in do-
mestic and foreign forums. 
His practice includes defend-
ing claims for personal injury 
and property damage purport-

edly arising out of alleged exposure to herbicides, 
pesticides, and other chemicals. He is experienced 
in alleged dioxin exposure cases, and routinely 
engages with epidemiologists, toxicologists, and 
biostatisticians, as well as medical clinicians and 
scientists in other disciplines.
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 Holding other parties liable for the 
acts of truck drivers remains a battleground 
issue in truck accident cases. Particularly in 
catastrophic truck accident cases, plaintiffs 
often just do not sue the truck driver and 
the motor carrier. Instead, brokers, ship-
pers, third-party logistics providers, equip-
ment owners and others often face claims 
for agency (respondeat superior), joint enter-
prise, negligent selection of independent 
contractors, statutory employment, etc. The 
sometimes enmeshed business relation-
ships between these types of parties in truck 
accident case opens the door for plaintiffs 
to pursue these types of claims.
 Plaintiffs often utilize federal law, in-
cluding the Federal Motor Carrier Safety 
Regulations (FMCSR), as a linchpin to estab-
lish vicarious liability in these cases. It is well 
recognized that plaintiffs can try to establish 
a “statutory employment” relationship be-
tween the motor carrier and independent 
contractor drivers under Part 376 of the 
FMCSR. A more recent trend, however, is 
plaintiffs attempts to use the broad defini-
tions of “motor carrier,” “employer” or “em-

ployee” under 49 C.F.R. § 390.5 to attempt 
to impose “statutory employment” liability 
upon brokers, shippers, equipment owners 
and others. To date, courts have correctly re-
jected this wrong-headed theory of liability.

DEFENDING AGAINST VICARIOUS 
LIABILITY BROUGHT UNDER THE 
BROAD DEFINITIONS OF 49 C.F.R. § 
390.5
 At issue, § 390.5 has broad definitions, 
in pertinent part, for the following:

 • “Employer” means any per-
son engaged in a business affect-
ing interstate commerce who 
owns or leases a commercial 
motor vehicle in connection with 
that business, or assigns employ-
ees to operate it . . . .

 • “Employee” means any indi-
vidual, other than an employer, 
who is employed by an employer 
and who in the course of his or 
her employment directly affects 
commercial motor vehicle safety. 

Such term includes a driver of a 
commercial motor vehicle (in-
cluding an independent con-
tractor while in the course of 
operating a commercial motor ve-
hicle), a mechanic, and a freight 
handler . . . .

 • “Motor carrier” means a “for-
hire motor carrier” or a “private 
motor carrier.” The term includes 
a motor carrier’s agents, officers 
and representatives as well as em-
ployees responsible for hiring, su-
pervising, training, assigning, or 
dispatching of drivers and employ-
ees concerned with the installa-
tion, inspection, and maintenance 
of motor vehicle equipment and/
or accessories. For purposes of 
subchapter B, this definition in-
cludes the terms “employer,” and 
exempt motor carrier.

 • “Person” means any individual, 
partnership, association, corpora-
tion, business trust, or any other 
organized group of individuals.

1 6  w w w . u s l a w . o r g  U S L A W

Patrick E. Foppe and Brian R. Betner     Lashly & Baer, P.C.

A HARD ROAD TO TOLL
Imposing vicarious liability against

non-motor carriers under
the Federal Motor Carrier

Safety Regulations

http://www.uslaw.org


U S L A W  www.uslaw.org 1 7

 Plaintiffs try to argue that many types 
of transportation companies can qualify as 
a “motor carrier” and “employer” under 
these definitions even though, for exam-
ple, the transportation company may not 
own or lease the commercial motor vehicle 
involved in the accident, may not have exer-
cised any motor carrier operating authority 
at the time of an accident, or may not have 
been actually involved in the transportation 
of property or passengers at the time of an 
accident. Based on these broad definitions, 
entities like brokers, shippers, equipment 
owners and others face claims that they are 
liable for the actions of a driver as a statu-
tory employee.
 Nevertheless, where there is no lease 
between the alleged “employer” and “em-
ployee”, courts have been reluctant to find 
a statutory employment relationship under 
the broad definitions of § 390.5. For in-
stance, in Crocker v. Morales-Santana1, the 
Supreme Court of North Dakota found 
that Werner Enterprises was not a motor 
carrier at the time of the accident, in part 
because Werner had no lease agreement 
with the driver and, instead, merely owned 
the trailer and acted as a broker for the 
load at issue. By its terms, §390.5 defines 
“employer” to mean “any person engaged 
in a business affecting interstate commerce 
who owns or leases a commercial motor ve-
hicle in connection with that business, or 
assigns employees to operate it.” 49 C.F.R. § 
390.5. As such, courts have generally found 
§390.5 to be inapplicable where the alleged 
“employer” neither owned or leased the 
commercial motor vehicle involved, nor as-
signed a driver to operate it.
 Several courts have also adopted a 
“plain language” interpretation of § 390.5 
to hold that a registered motor carrier that 
is an employer of an individual driver of 
a commercial motor vehicle cannot be a 
statutory employee of another registered 
motor carrier. The courts’ analysis in these 
cases focuses largely on the term “individ-
ual” in holding that a corporation or other 
legal person cannot fit the definition of 
“employee” which is limited to “individu-
als.” In Brown v. Truck Connections Intern., 
Inc.2, the Arkansas District Court explained:

 By using a different term to de-
fine employer, the language of 
the regulation itself indicates that 
in this instance, “individual” and 
“person” are not synonymous, 
which further indicates that here, 
“individual” does refer to human 

beings and not to corporations or 
other legal persons.

 Thus, a corporate entity is not an “indi-
vidual” and cannot be an “employee” under 
the plain meaning of “employee” in § 390.5. 
 Further, numerous courts have found 
that it is not enough that an alleged “em-
ployer” might meet the definition of 
“motor carrier” under § 390.5, holding that 
there must be something more to establish 
the statutory employment relationship. 
Specifically, courts have looked at whether 
the transportation company was “exercis-
ing” its motor carrier operating authority at 
the time of the accident. If not, then vicari-
ous liability is not possible under § 390.5.
 In Schramm v. Foster 3, a 2004 decision 
from the United States District Court for the 
District of Maryland, the court determined 
that the negligent driver did not meet the § 
390.5 definition of “employee” because the 
plaintiffs had failed to establish the broker in 
fact acted as a “motor carrier” in the specific 
transaction at issue. The court held that the 
critical inquiry must be the transportation 
company’s role in the specific transaction, 
and not whether the entity simply had motor 
carrier operating authority.
 Moreover, in Camp v. TNT Logistics 
Corp.4, the Seventh Circuit Court of Appeals 
held that in order to satisfy the require-
ments of § 390.5, the company must have 
been “engaged in the actual movement” of 
property or passengers at the time of the ac-
cident, and not merely have provided “ser-
vices related to the movement.” In Camp, 
the defendant, TNT Logistics, had entered 
into a contract with a third-party, which pro-
vided that the third-party (and not TNT) 
was responsible for supplying the truck, 
driver and associated equipment for the 
movement of the cargo. In the court’s eyes 
there was no question that the third-party 
provided the services that moved the cargo 
in question, preventing a finding of liability 
against TNT. 
 The Ninth Circuit Court of Appeals 
reached a similar result in Alaubali v. Rite 
Aid Corp.5, rejecting plaintiff’s attempt to 
hold Rite Aid, a shipper and trailer owner, 
liable for negligently entrusting its trailers 
to a driver employed by another motor car-
rier who was hired by Rite Aid because the 
third-party ultimately controlled the execu-
tion of the transportation services at issue 
in the case.
 The Supreme Court of Nebraska re-
cently considered this issue in Sparks v. 
M&D Trucking 6, and found the fact that 

the supposed statutory employer did not 
have “exclusive control” over the driver and 
his equipment central to its finding that the 
defendant was not a “motor carrier” of the 
load at issue. 
 Noteworthy, the Moving Ahead for 
Progress in the 21st Century Act passed by 
Congress in 2012, now requires motor car-
riers, freight forwarders, freight brokers, 
and the shipper customers of each to use 
written contracts specifying “the authority 
under which the person is providing such 
transportation or service.” 49 U.S.C. § 
13901. The purpose of the law is to require 
each party to a transportation agreement 
to specify what hat they are wearing in the 
transaction. Ideally, this should help clarify 
what role each party to the transaction is 
playing thereby avoiding confusion and po-
tential vicarious liability.

CONCLUSION
 Undoubtedly, plaintiffs are always look-
ing for new ways to impose liability. Utilizing 
the broad definitions under § 390.5 is a path 
that plaintiffs often try to use, but which can 
be defeated under the right set of facts. If 
you face a claim involving the broad defi-
nitions under § 390.5 and happen to rep-
resent an entity that is not a clear employer 
of the driver, then a careful review of recent 
cases involving the definitions under § 390.5 
is most certainly warranted.

Patrick E. Foppe is a partner 
with Lashly & Baer, P.C. in 
St. Louis, Missouri. He rep-
resents trucking companies, 
brokers and logistics compa-
nies as well as their insur-
ance carriers. He frequently 
handles disputes involving 

commercial transportation accidents, insurance 
coverage, freight claims, and other disputes in-
volving the transportation industry.

Brian R. Betner of  Lashly 
& Baer, P.C. represents cor-
porate clients and insurance 
carriers in matters throughout 
Missouri and Illinois with a 
focus in transportation and 
trucking litigation. Brian 
often defends transportation 

companies in complex matters, providing full 
service claims handling from the initial protective 
investigation through litigation.

1  854 N.W.2d 663 (N.D. 2014) 
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4  553 F.3d 502 (7th Cir. 2009)
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 The majority of Americans have a 
smartphone. And now, more than ever, they 
are using their smartphones to take photos 
and videos of everyday interactions that can 
easily and quickly be disseminated. As these 
devices have become more ubiquitous and 
social media more prevalent, the threat 
they pose to patient privacy has increased. 
There is now a much higher risk of the dis-
tribution of patient photos and videos that 
could violate patient privacy, and health-
care facilities should take note. 
 Under the Health Insurance Portability 
and Accountability Act (HIPAA), health-

care providers must “reasonably safeguard
protected health information from any 
intentional or unintentional use or disclo-
sure.”1 HIPAA protects patients from dis-
closure of information through which the 
patient could be identified, which includes 
photos and videos. While HIPAA only regu-
lates the actions of a healthcare facility and 
its workforce (not the actions of patients or 
visitors), facilities should take measures to 
protect themselves from claims that they 
negligently permitted third parties to cap-
ture photos/videos of patients within the 
facility’s care. Therefore, healthcare fa-

cilities should strongly consider adopting 
and enforcing policies that limit visitors’ 
and patients’ ability to photograph or re-
cord other patients. Such reasonable mea-
sures to protect patient privacy would aid 
in defense of the facility and its workforce 
should a claim ever be brought by a patient 
who was photographed or recorded with-
out consent.

THE PROBLEM
 There are often moments family mem-
bers and visitors may want to capture within 
a healthcare facility, like births and victories 

Morgan E. Villers       Flaherty Sensabaugh Bonasso PLLC

Shielding Patients
from Social Media

How Healthcare Facilities Can Protect
Patient Privacy and Limit Liability

1  45 C.F.R. § 164.530.
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in overcoming illness. More often now, with 
the advent of social media, some will even 
document the progress of their loved one 
throughout a hospital stay for their social 
media followers. However, anyone who has 
been in a hospital knows the close quarters 
which patients and visitors can sometimes 
find themselves in. Patients may be placed 
in shared rooms or may be seen waiting in 
hallways or moving about the hospital. If a 
camera-wielder isn’t careful, they may in-
advertently capture another patient in the 
background who did not consent to be in 
the picture or video. Or the photographer 
could have malicious intentions, deliber-
ately photographing a patient they don’t 
know without consent. Patients may be par-
ticularly vulnerable to falling victim to such 
violations of privacy, depending on their 
state of consciousness. 
 Most facilities likely have policies in 
place to regulate their workforce’s use 
of cell phones while caring for patients. 
Health care providers are familiar with 
HIPAA and know that they must not violate 
patient privacy. However, many facilities 
may not have a policy in place for regulat-
ing the photographs and videos that may be 
taken by patients or their visitors. As such 
a scenario does not present a traditional 
HIPAA breach, some facilities may not 
have appreciated the risk and taken steps 
to manage it. Facilities may also feel that 
smartphone use is rampant, hard to detect, 
and therefore uncontrollable. However, 
the key to risk management here is for a 
facility to make reasonably diligent efforts 
to protect patient privacy. Therefore, estab-
lishing a policy limiting photo/video taking 
and making the rules clear to providers, pa-
tients, and visitors alike is a valuable step a 
facility can take in reducing its exposure.

ADDRESSING THE PROBLEM WITH 
TARGETED AND PRACTICAL POLICIES
 Some healthcare facilities have been pro-
active in addressing the risk posed by smart-
phones and have policies in place. Facilities 
have taken different approaches to the issue. 
Some facilities have instituted an outright 
ban on photographs and videos, while others 
allow them to be taken in certain circum-
stances, with varying degrees of limitation.
 While a complete ban would theo-
retically provide the most protection to 
healthcare providers and patient privacy, 
logistically, such a ban would be difficult 
to enforce across an entire facility at all 
hours. As smartphone use is so pervasive, 
a complete ban would likely be violated. If 
the facility’s policy is routinely violated, it 
could defeat the argument that reasonable 

measures were taken to enforce the policy 
and protect patient privacy. 
 Therefore, a better approach might be 
to place more reasonable and practical lim-
itations on photography and video record-
ing in the facility. The outlines of the policy 
would likely depend on the subject of the 
photo/video, the relationship between the 
subject and the photographer, and the loca-
tion where it is being taken. Where a photo 
or video is being taken by visitors who are 
family or friends of the patient, and no 
other patients or patient information are 
visible, a patient’s consent should be suf-
ficient. However, where the photo/video 
would involve a patient whom the photog-
rapher does not know, consent from the 
patient and/or facility should be obtained.
 The need to prevent potential obsta-
cles to the provision of patient care may be 
a good reason to prohibit photo/video cap-
turing in areas with unstable patients, such 
as the Emergency Room and the Intensive 
Care Unit. A common location for the issue 
to arise is in the labor and delivery room. A 
good compromise may be only to prohibit 
photo/video recording during the delivery, 
so as not to interfere with the provision of 
care or create a potential risk to the health 
of the mother and baby. Another idea may 
be to limit photo and video capturing to 
patient rooms. This could be a particularly 
strong policy in facilities where patients are 
placed in private rooms.  
 It is also important to include that a 
health care provider may, at his or her dis-
cretion, prohibit photographs and videos of 
the patient. This will provide the flexibility 
for a patient’s provider to make sure there 
is no interference with the patient’s care in 
any given circumstance.

ENFORCEMENT
 Having a policy in place does not pro-
tect if it is not reasonably enforced. The first 
step to successful enforcement must be mak-
ing patients, visitors, and the facility’s work-
force aware of the policy and its restrictions. 
The workforce must be aware of the policy’s 
guidelines so that they can recognize a viola-
tion and step in to protect patient privacy. Of 
course, employees can’t be all-knowing, but 
they must be expected to intervene where 
they see or suspect that the policy has been 
or is about to be violated. Patients should 
be made aware of the policy upon admis-
sion and that they and their visitors will not 
have unlimited ability to use their cameras, 
as they may not invade another patient’s pri-
vacy. As for visitors, the most effective way to 
enforce the policy would likely be through 
prominently displayed signs that outline the 

highlights of the policy in visitor/patient 
areas, along with posting the information 
on the facility’s website.

DAMAGE CONTROL
 Often, by the time a violation is re-
alized, the photograph or video will have 
already been taken. Even with diligent ob-
servation from providers and employees and 
reasonable efforts to preemptively enforce 
the policy, the chances are that some unau-
thorized photos or videos will still be taken. 
Therefore, a comprehensive policy should 
lay out a procedure for facility employees 
to follow when they become aware that an 
unauthorized photograph or video has been 
taken. Rapid response is critical, as the con-
tent can be quickly disseminated across so-
cial media beyond repair.
 The first step, of course, would be to 
politely ask the camera-wielder to stop using 
the camera and to delete any photos or vid-
eos they may have taken in violation of the 
policy. It is also important to inquire whether 
any such content has been posted to a social 
media account or placed in cloud storage, as 
the photo/video would need to be deleted 
from those locations as well. If the individ-
ual refuses to cease taking the photos/video, 
there should be a procedure in place for no-
tifying security and seeing that the individual 
is removed from the facility if necessary (as-
suming the culprit is not a patient in need 
of care and treatment). Once again, the pol-
icy should only call for reasonable steps to 
be taken—the facility cannot commandeer 
an individual’s personal property to delete 
unauthorized photos/videos. Additionally, 
where it is discovered that an unauthorized 
photo or video of a patient has been taken, 
the occurrence and any steps taken to try to 
rectify it should be documented in the pa-
tient’s medical record. 
 While healthcare facilities cannot erad-
icate the threat to patient privacy that smart-
phones and social media pose, formulating 
and implementing a policy that provides 
reasonable protections is something facili-
ties can do to diminish their risk of future 
liability for the unauthorized photographing 
or recording of non-consenting patients.

Morgan E. Villers is a litigation 
attorney at Flaherty Sensabaugh 
Bonasso PLLC where she is a 
member of the healthcare law 
practice group. Her practice 
focuses on defending claims of 
medical professional liability. 
Morgan may be reached at mail-

to:mvillers@flahertylegal.com.

1    45 C.F.R. § 164.530.
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Harmonious Workplace
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	 It	goes	without	saying	that	political	tensions	are	very	high	in	the	United	States,	and	will	undoubtedly
increase	as	we	near	the	2020	presidential	election.		Those	conflicts	often	spill	over	into	the	workplace.

Employers	should	be	prepared	to	deal	with	politics	at	work	effectively	and	legally.	
	 A	common	misconception	held	by	employees	is	that	the	First	Amendment	to	the	U.S.	Constitution	protects

their	right	to	discuss	politics	in	the	workplace.		In	reality,	First	Amendment	protections	only	prevent	state	action
limiting	speech.	It	does	not	prohibit	private	employers	from	barring	political	speech	in	the	workplace.	
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 Similarly, there are no federal laws 
protecting employees from political dis-
crimination or harassment.   For exam-
ple, while Title VII lists several protected 
characteristics of employees such as 
race, religion, age disability, and gen-
der, it does not include political views.

NLRA CONSIDERATIONS
 With that said, private employers 
should not believe they have free rein to bar 
all political speech from the workplace, nor 
to coerce employees into supporting a cer-
tain political view.  The first consideration 
is the National Labor Relations Act.  The 
NLRA protects employees’ ability to engage 
in concerted activity for their mutual aid and 
protection.   It also generally allows employ-
ees to discuss, and even complain, about the 
terms and conditions of their employment.  
This has been interpreted to protect political 
speech reasonably relating to union activities 
or otherwise affecting employment.  This 
portion of the NLRA applies to both union 
and non-union employers. It is important for 
employers to differentiate between general 
political speech and union-related speech.

CAREFUL TO NOT RUN
AFOUL OF NLRA
 Several common employer policies 
limiting speech can run afoul of the NLRA.  
Neutral dress codes prohibiting employees 
from wearing buttons, hats, or t-shirts re-
gardless of the content are generally per-
mitted.  However, a badge or button with a 
political message related to union interests 
likely must be permitted unless it creates a 
safety hazard or impacts another legitimate 
business interest.  Non-solicitation policies 
prohibiting political campaigning, posters, 
signs, or fundraising are generally permis-
sible, as long as the policy is neutral to all 
forms of solicitation such as selling girl scout 
cookies or school fundraisers.  But again, 
the NLRA protects employees’ discussion 
of the terms and conditions of employment 
which could include union-related solicita-
tions. In addition, under a new December 
2019 NLRB ruling, employers may now limit 
the use of company equipment, computers 
and email to business purposes only and 
prohibit their use for political speech.  This 
highlights the need for employers to stay 
updated on changes in the law that could 
cause a need to revise handbook policies.  
 Federal law does allow employers some 
ability to ask certain administrative and ex-
ecutive employees who have policymaking, 
managerial, professional or supervisor re-
sponsibilities to vote for or against a particu-
lar political candidate.  This does not extend 
to rank and file employees.   It is further lim-
ited by laws in nearly all states making it ille-

gal to coerce, unduly influence, or threaten 
employees to support or oppose certain po-
litical candidates or ballot issues.   The vast 
majority of states also require employers to 
provide employees with time off to vote, and 

each state’s law varies in the amount of time 
off and whether it is paid or unpaid.  The pen-
alties to employers in each state for violating 
voting laws range from fines to the poten-
tial loss of the company’s corporate charter.

OFF-DUTY CONDUCT LAWS
 Several states have so-called “off duty 
conduct laws,” which generally protect em-

ployees from adverse employment action for 
engaging in legal activities outside the work-
place.   The language, scope and content of 
the laws vary state-by-state, and potentially 
include political activities during non-work 
hours.  Employers should review the law in 
each state when formulating company poli-
cies touching upon conduct outside the work-
place.  Social media policies are an example.   
Such policies often prohibit a myriad of off-
duty conduct, and can violate state laws if 
not carefully crafted.  The NLRA may also be 
violated if the prohibition could reasonably 
include speech protected under that Act.
 Employers can still protect the work-
place from disruption due to political 
tensions while successfully traversing the 
minefield of federal and state laws.  Well-
written handbook policies prohibiting dis-
crimination against employees for reasons 
protected by Title VII or analogous state laws 
can allow for discipline or termination if vi-
olated.  For example, a supervisor saying to 
employees “I would never vote for a woman 
for President” could be viewed as evidence 
of a hostile, discriminatory attitude towards 
women.  Anti-harassment policies are also 
helpful.  If an employee repeatedly tells 
a co-worker that people of a certain race/
religion/gender should not hold political 
office, that conduct could rise to the level 
of being “severe and pervasive” and violate 
federal and state harassment laws.  Anti-
bullying/workplace violence policies can 
provide a remedy when political discussions 
between employees result in intimidation, 
threats, or outright violence.  These types 
of issues can also be addressed in social 
media policies prohibiting discriminatory, 
harassing, or intimidating conduct online.
 Now is the perfect time for em-
ployers to review workplace policies and 
enforcement procedures in prepara-
tion for the upcoming election season.  
Engaging experienced labor and employ-
ment counsel is essential to that process.

Arthur W. Brumett II 
of Roetzel & Andress in 
Cleveland, Ohio, focuses his 
practice on representing em-
ployers. He provides consul-
tation services for employers 
regarding day-to-day human 
resources matters, drafting 

and revising employee handbooks, along with 
advising clients on other workplace policy and 
procedure issues. He also represents employers in 
litigation in both state and federal courts, as well 
as before the EEOC, OCRC, OSHA, MSHA and 
NLRB.  

A common
misconception held

by employees is 
that the First 

Amendment to the U.S. 
Constitution protects 

their right to
discuss politics in

THE workplace.
In reality, First 

Amendment
protections only

prevent state action 
limiting speech. 

http://www.uslaw.org


 Every year around this time businesses 
and their foreign employees are subjected 
to the H-1B lottery. There are 65,000 new 
H-1B visas available each year for profes-
sional employees with at least a bachelor’s 
degree, plus an additional 20,000 for those 
with a master’s degree or higher. In 2019, 

the Immigration Service received 201,011 
applications within the first week of the 
opening of the H-1B lottery, randomly se-
lecting 85,000 winners from this pool of ap-
plicants. Applications for the 2020 lottery 
are expected to increase due to the backlog 
of green cards for extremely highly skilled 

employees (like multinational executives, 
accomplished scientists, and others) from 
China and India, whose employers are now 
stuck with the random selection of the 
H-1B lottery in order to keep their talented 
workers in the U.S. 
 Employees who are randomly selected 
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in the H-1B lottery can get up to six 
years of work authorization with 
their employers and normally 
have a direct path to a future 
green card. Those not selected 
in the lottery may not have 
alternative means to get work 
authorization, which is a seri-
ous concern for both the em-
ployees trying to advance their 
careers in the U.S. and their 
employers trying to retain these 
talented professionals and fill critical 
workforce gaps. 
 Historically, since 1990, the 
Immigration Service accepted applications 
for the H-1B lottery starting on April 1 
each year. Often it would take until as late 
as August to find out if an employee was 
selected or rejected in the lottery. This year, 
for the first time, the Immigration Service 
will open the lottery one month earlier, on 
March 1, 2020, indicating that it intends to 
conduct the lottery and notify applicants 
by March 31, 2020. While this new acceler-
ated timeline will give employers of lottery 
winners more advanced notice in planning 
their future workforce needs, it also means 
that the applicants who did not win one of 
the coveted 85,000 visas available need to 
start thinking about alternatives and tak-
ing action earlier. So, whether you’re an 
employer, a foreign professional looking 
to work for a U.S. business, or a recruiter 
trying to connect the two, before getting 
the H-1B lottery blues, consider the four 
options below. 

#1: SKIP DIRECTLY TO GREEN 
CARD

 An em-
ployer can 

choose to by-
pass the H-1B 
cap entirely by 
sponsoring an 
employee for 
p e r m a n e n t 
employment 

authorization 
(a “green card”). 

This process takes 
longer and requires 

greater commitment 
from the employer but 

avoids the uncertainty of the lottery system. 
Unfortunately, this alternative will not work 
for employees born in India or China, be-
cause they face such long wait times to re-
ceive their green cards due to the backlog. 

#2: USE AN EXEMPTION
 Some employers do not 

need to use the H-1B 
lottery process and 
may instead apply 
for H-1B status 
for employees at 
any time. These 
“ c a p - e x e m p t ” 

employers are pri-
marily universities and 

their affiliated non-profit 
organizations, as well as 

non-profit research organiza-
tions. 

 Employers who are subject to the cap 
can take advantage of this by hiring these 
employees part-time. For example, an IT 
company could hire a computer scientist 
currently working at a university in H-1B 
status for a part-time position at their com-
pany without having to go through the cap.   
 Similarly, a cap-subject employer can 
place an employee at a cap-exempt entity 
full time without going through the cap. 
For example, a physician staffing company 
could place its physicians at a non-profit 
university hospital full time, without having 
to go through the cap.

#3: SPECIAL IMMIGRATION LAWS
 There are several one-off provisions 

that provide for employ-
ment authorization 

for certain em-
ployees with-

out having to 
go through 
the H-1B 
cap. For ex-
ample, em-
ployers hiring 

extraordinarily 
skilled and ac-

complished employ-
ees with lengthy CVs can 

use the O-1 visa to get employment autho-
rization for these employees. 
 Other provisions apply to certain occu-
pations, such as doctors. The Conrad waiver 
program makes 30 cap-exempt H-1B visas 
available each year for hospitals and clin-
ics to hire immigrant physicians to work in 
specified physician shortage areas in each 
state.
 Special provisions based on inter-
national treaties (like NAFTA) also exist 
for employers to hire citizens of Canada, 
Mexico, Australia, Chile, and Singapore to 
work in professional positions. 

#4: BETTER LUCK 
NEXT YEAR

 I n 
some cases, 
little can be 
done ex-
cept to try 
again in the 
2021 lottery. 

E m p l o y e e s 
cannot keep 

working if they 
don’t have ongoing 

employment authorization, so many for-
eign workers will need to find a way to 
extend their employment authorization if 
it’s expiring before next year’s lottery. For 
example, the two-year STEM OPT exten-
sion for employees who recently graduated 
from a science, technology, engineering, or 
mathematics university program can give 
an employee two additional opportunities 
at the lottery. Extensions for Dreamers (un-
documented immigrants who were brought 
to the United States as children) are still 
available as of the writing of this article, but 
may not be around much longer, as the pol-
icy granting them employment authoriza-
tion (known as “DACA”) is on the Supreme 
Court’s docket this summer. Likewise, the 
spouses of employees already in H-1B sta-
tus are currently able to get extensions of 
their employment authorization, but this 
too is on the Immigration Service’s regu-
latory chopping block and currently being 
litigated. 
 An employee can also improve the 
odds by working toward a master’s degree 
and finishing it before the next lottery. As 
of 2019, the Immigration Service prioritizes 
H-1B petitions filed for employees with at 
least a master’s degree. But if the prospect 
of returning to the classroom does not ap-
peal to you, and none of the other options 
above work, you might get the H-1B lottery 
blues. In that case your best bet may be to 
turn on some B.B. King (or, if you prefer 
something equally good, but never better), 
sit back, and wait for April 1st.  

Iosif V. Sorokin, an associate 
with Larson • King LLP, fo-
cuses his practice in the areas 
of immigration, labor and 
employment, and business lit-
igation. Iosif helps employers 
obtain work authorization for 
their employees and comply 

with federal immigration laws. He also advises 
individuals who want to sponsor themselves or 
their family members for immigration status in 
the U.S.
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INTRODUCTION
 Repose is defined as a state of rest or 
tranquility, and in many states, a Statute of 
Repose may offer product manufacturers 
a similar state of rest or tranquility when a 
plaintiff brings a claim for product defect 
many years after the product entered the 
stream of commerce. Not to be confused 
with Statutes of Limitations, many states, and 
even the federal government, enacted repose 

statutes that bar a cause of action for product 
defect before the action even arises. This arti-
cle explores the history, function, exceptions, 
and conflict-of-law considerations to little 
known repose statutes.

BRIEF HISTORY AND
RATIONALE FOR RULE
 From the 1960s through 1980s, states 
began enacting repose statutes and by 1983, 

nearly half of all state legislatures had ad-
opted one. These statutes were part of the 
growing tort reform movement in response 
to the insurance crisis of the 1970s and 1980s. 
The rationale for these time-limiting statutes 
was to address the problem of claims for in-
juries caused by products manufactured in 
decades past and the evidentiary issues posed 
once “evidence has been lost, memories have 
faded, and witnesses have disappeared.”1

For Whom
the Statute

Will Not Toll:
  Defeating 

Product Liability 
Claims with 
Statutes of

Repose
Matthew R. Follett and Joshua W. Praw    Murchison & Cumming LLP
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FUNCTION OF THE RULE
 Both Statutes of Repose and Statutes 
of Limitation serve as time-bars. But repose 
statutes are more venomous because they 
sever a plaintiff from her claim after a fixed 
period even if the injury itself happened 
long after. And while the all-to-familiar 
grounds for tolling a Statute of Limitation 
can range from the injury’s delayed discov-
ery to the plaintiff’s status as an inmate, 
these are usually inapplicable to statutes of 
repose. Rather, the grounds for tolling—if 
even existent—are far more restrictive.
 Repose statutes typically fall into two 
categories: “time-certain” and “useful life.” 
Both start the repose period when the 
product was bought, sold, or placed into 
commerce. Each differs, however, on how 
it defines the repose period.
 Useful life statutes are less common 
and focus on whether the product caused 
injury after its “useful life” had expired. 
That question is left to the factfinder, who 
first determines “useful life” by deliberating 
the period someone could reasonably ex-
pect to use the product safely. In Kansas, for 
example, a defendant is generally free from 
product liability if it proves by a preponder-
ance of evidence that the harm happened 
after “the product would normally be likely 
to perform or be stored in a safe manner.” 2
 “Time certain” statutes offer far more 
potency because plaintiffs cannot usually 
file the claim after a fixed period—even 
if the injury itself failed to timely surface. 
The length for repose periods ranges from 
five years to nearly two decades. North 
Carolina, for example, bars claims alleging 
a defective product 12 years after its initial 
purchase.3  If involving products manufac-
tured within its borders, Oregon offers 
plaintiff’s no more than 10 years to file 
suit.4 In 1994, the United States Congress 
passed the General Aviation Revitalization 
Act of 1994, which shields small plane and 
parts manufacturers from liability for prod-
ucts they manufactured 18 years prior. 5

BE WARY OF EXCEPTIONS TO THE RULE
 Some states have exceptions to their 
repose statute. One example is when a 

manufacturer intentionally misrepresents 
or fraudulently conceals a material fact con-
cerning the product, and that conduct was 
a substantial cause of the claimant’s harm. 
Another example is where the manufac-
turer itself creates an exception; for exam-
ple, if it warranties that the product is safe 
for a longer period than the applicable re-
pose statute. A third type of exception exists 
in states that only apply their repose statute 
to strict liability claims. 6
 Another exception in some states oc-
curs if the manufacturer “revives” a plain-
tiff’s claim or recommences the repose 
statute. In Indiana, if the manufacturer 
rebuilds, restructures, or reconditions the 
product to the point of significantly ex-
tending its life and rendering it in like-new 
condition, the repose statute runs from the 
time the rebuilt product is delivered into 
the stream of commerce. Likewise, if a man-
ufacturer incorporates a new but defective 
component into an old product, the repose 
statute runs at the time the new component 
is added, and not from the manufacture of 
the old product.

CONFLICT OF LAW
 Even lawyers in jurisdictions without 
repose statutes should familiarize them-
selves with the rule because nearly every 
state has a statute permitting one juris-
diction to adopt the time-limiting statute 
of another. And since goods increasingly 
move through multiple jurisdictions before 
reaching consumers, plaintiffs have more 
choice than ever where to file suit.
 In almost every state, defense bars have 
used the repose statutes of one state to 
eliminate claims in another. Traditionally, 
courts apply their own procedural rules to 
matters before them, and with most con-
sidering Statutes of Limitation to be pro-
cedural, a claim barred in its native forum 
could survive in another simply because 
it has a more generous time-limiting stat-
ute. This situation often entices what is 
commonly disdained—forum shopping. 
To limit themselves as potential prospects, 
most states have enacted “borrowing stat-
utes.”

 Borrowing statutes vary by jurisdiction 
but nearly all work the same: a forum look-
ing to the jurisdiction where the cause of ac-
tion accrued and adopting its time-limiting 
statute if it will extinguish the claim before 
it. Little mind is paid to whether the host 
forum’s own procedural rules would save 
the claim had it arisen in its jurisdiction. In 
Wenke v. Gehl Co., for example, a plaintiff 
injured by a baler in Iowa sued its manu-
facturer in Wisconsin because Iowa’s repose 
statute barred the claim.7 Wisconsin’s did 
not, but the baler’s manufacturer filed for 
summary judgment anyway based on the 
state’s borrowing statute.8 It was eventually 
granted, which the Wisconsin Supreme 
Court affirmed. 9
 Statutes of Repose may prove fatal 
even in states with borrowing statutes but 
no repose statutes themselves. At least one 
California Appeals Court rejected the no-
tion that the state’s borrowing statute was 
inapplicable to another’s repose statute for 
products simply because California’s was 
inapplicable to products.10 The court was 
persuaded in part by a federal court that 
had applied California law eight years ear-
lier and had concluded the same. 11

CONCLUSION
 The rush to enact repose statutes has 
died down since 1983, but they remain a 
potent weapon for product designers and 
manufacturers to insulate themselves from 
claims for older products. However, with 
the modern rise of planned obsolescence 
and increase in disposable rather than du-
rable goods, the future effectiveness of re-
pose statutes remains to be seen.  

Matthew R. Follett is an at-
torney in the Los Angeles 
office focusing his practice 
on general liability, products 
liability, and wildfire litiga-
tion. Matthew is a graduate 
of Loyola Law School (JD) 
and UCLA (BA). Before law 

school he served for eight-and-a-half years in the 
U.S. Marine Corps as a counterintelligence spe-
cialist.

Joshua W. Praw is an attor-
ney in the Los Angeles office 
focusing his practice in the 
area of commercial general 
liability, products liability, 
and toxic tort. Joshua is a 
graduate of University of San 
Diego School of Law (JD) and 

University of Wisconsin – Madison (BA).
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A Frightening Reality
 Active shooter events have become 
more common1 in the U.S., leading to li-
ability lawsuits against business owners 
where these tragic events occur. There is 
no obvious pattern as to when or where 
shootings happen. Targets have included 
schools, places of worship, military bases, 
concert venues, movie theaters, conven-
tions, bars, airports, shopping centers, and 
a yoga studio. Victims have included men, 
women, and children from all walks of life. 
Given the random nature of these events, 
any business owner or employer may one 
day find itself named in an active shooter 
lawsuit.2
 This article examines current theories 
of liability, how lawsuits are being litigated, 
measures business owners and employers 
can take to mitigate risk and defend liti-
gation, and protective insurance coverage 
options.

TYPES OF ACTIVE SHOOTER LAWSUITS
 Negligent Marketing, Security, and 
Employee Training
The U.S. Department of Homeland Security 
defines an Active Shooter as “an individual 
actively engaged in killing or attempting 

to kill people in a confined and populated 
area; in most cases, active shooters use fire-
arms(s) and there is no pattern or method 
to their selection of victims.” 3
 Plaintiffs have advanced multiple the-
ories of liability in suits arising from active 
shootings. Families of victims of the shoot-
ing at Sandy Hook Elementary School in 
2012 sued a gun manufacturer directly, 
alleging it marketed the military-style rifle 
used in that shooting “for use in assaults 
against human beings.” The plaintiffs ar-
gued this was an exception to a 2005 law4 

protecting firearms manufacturers from 
liability for crimes committed by gun pur-
chasers. The Connecticut Supreme Court 
ruled the suit could proceed, and on appeal 
the U.S. Supreme Court agreed, rejecting 
an appeal by the gunmaker.5
 However, most active shooter lawsuits 
allege negligent security and planning by 
the premise’s owner. In conventional neg-
ligent security lawsuits, liability is premised 
on the foreseeability of the threat.6 To de-
termine whether a crime is foreseeable, one 
looks to the existence of other similar vio-
lent incidents in the immediate vicinity. 
 In some active shooter suits, Courts 

and juries have applied this reasoning and 
have ruled in favor of defendants where 
the shooting deemed unforeseeable.  For 
example, following the Aurora, Colorado, 
theater shooting in 2012, during which 
the shooter opened fire in a dark movie 
theater, the plaintiffs in a state court suit 
alleged armed guards and a silent alarm 
could have thwarted the shooting. The de-
fendant argued no security measures would 
have predicted or stopped the random, 
carefully premeditated shooting. The case 
proceeded to trial, where a jury found no 
liability.  
 Since then, theories of liability have 
evolved. These suits now allege that the 
proliferation of active shooting events put 
every public accommodation or business 
owner on notice that a shooting is reason-
ably foreseeable. Courts are overwhelm-
ingly allowing them to proceed on this 
basis.
 So, what should business owners be 
doing? Some cases are instructive. In a 
shooting at a Northern California festival 
in July 2019, the shooter cut through a 
fence and opened fire. The Gilroy Garlic 
Festival Association had security in the form 

Elizabeth “Betsy” Burgess     Carr Allison

Prevention, Preparation, and Defense
of Active Shooter Lawsuits
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of metal detectors, bag searches, and police 
patrols.
 In a subsequent lawsuit, plaintiffs al-
leged the security was inadequate, and 
that the Association negligently relied on 
outdated security methods which did not 
account for modern-day risks. Specifically, 
festival organizers did not hire adequate 
numbers of trained security personnel 
and did not comb the grounds in advance 
to identify security issues (in this case, a 
“flimsy” fence). 
 This case is pending in California, and 
in fact most lawsuits are pending or quickly 
settled, providing little case law to guide 
business owners. However, business owners 
should be able to show proactive efforts to 
update security efforts. One way to accom-
plish this is to consult security experts and 
implement modernized methods. 
 Suits also cite negligent employee 
training, alleging business owners must 
plan for active shooters by training staff to 
identify “red flags,” such as unusual behav-
ior, clothing, or bags, and react quickly and 
appropriately. Private security companies 
provide such training through modules, 
videos, and interactive in-person sessions, 
and many large-scale employers have in-
corporated this training into their standard 
employee-training efforts. Implementing 
such training strengthens the defense of a 
suit based on this theory. 
 Negligent Hiring and Retention
Negligent hiring and retention theories are 
raised where an employee is the shooter. In 
a 2013 navy yard shooting in Washington, 
D.C. which resulted in 12 deaths, the 
shooter had told his co-workers he had been 
hearing voices in his head. The co-workers 
reported this to the employer. Additionally, 
the employee had been involved in a previ-
ous shooting at his residence where he shot 
a gun through the ceiling. 
 The suit focused on the employer’s 
knowledge of this information and failure 
to notify authorities or act affirmatively to 
protect co-workers, and the federal judge 
allowed it to proceed on this basis. The les-
son is simple: employers must pay attention 
to reports suggesting mental instabilities7 

and violent behavior and treat them as le-
gitimate potential threats. 
 

 Employee Suits Citing OSHA Violations
An emerging trend is for employees to file 
complaints with the Occupational Safety 
& Health Administration (OSHA) after a 
shooting event. OSHA’s general duty clause 
states employers must have a place free of 
recognized hazards, and active shooting in-
cidents are considered such a hazard.8 
 There are no specific OSHA standards 
for prevention of workplace violence. 
However, OSHA recommends employers 
develop workplace violence prevention 
programs and implement administrative 
controls, such as physical barriers, alarm 
systems, lighting, staffing, and other imple-
mentations to reduce overall risk.9 To com-
ply, employers must show they undertook 
efforts to prepare for what is now consid-
ered a legitimate threat to all private enter-
prises.

HOW CASES ARE BEING RESOLVED
 Defendants are taking varied ap-
proaches when choosing to settle or to de-
fend. As noted, the defendant in the 2012 
Aurora, Colorado, movie theater shooting 
defended the state case through a jury trial 
and obtained a favorable defense verdict. 
 However, as shootings have become 
more common, defendants frequently 
choose to negotiate settlements. Following 
the 2017 shooting at a country music fes-
tival outside the Mandalay Bay Hotel and 
Casino, the defendant initially defended 
the case under a federal law10 passed after 
the September 11, 2001, attacks which 
shielded private entities from liability for 
“acts of terrorism.” However, the Courts 
never ruled on applicability of the law, and 
the parties reached a nearly $800 million 
settlement through mediation. 
 Factors which appear to influence the 
strategy are the individual case facts, the 
threat of bad publicity, and the sense of a 
changing public attitude with respect to the 
preventability of such shootings. This phe-
nomenon is demonstrated by high-profile 
grass-roots campaigns for stricter gun con-
trol laws throughout the country.

MOVING FORWARD:
WHAT CAN WE LEARN?
 Business owners should examine their 
existing security plans and look for ways to 

improve prevention efforts. Even where 
an attack cannot be prevented altogether, 
premises owners can reduce risk and create 
a more defensible position in a lawsuit by 
taking proactive steps to secure the loca-
tion. This could include facility upgrades, 
lighting, additional exits, bulletproof ma-
terials, panic buttons, and security ven-
dor contracts. Employee training is also 
essential, as employees can be trained to 
recognize and react to potential shooter sit-
uations. Training is offered through private 
vendors and through the U.S. Department 
of Homeland Security.
 Also, business owners and employers 
should secure appropriate liability insur-
ance coverage. While the probability of an 
event occurring is low, damage exposure 
is potentially astronomical. Therefore, 
business owners should examine their li-
ability policies to ensure coverage is in 
place. Existing policies may have terrorism 
exclusions which leave a gap in coverage. 
Tailored insurance products, such as “active 
shooter or assailant” policies are now widely 
available to address such gaps, and provide 
coverage for counseling for employees, and 
“loss of attraction” coverage when a shoot-
ing causes a loss of revenue because people 
are no longer coming to the location of the 
incident. Coverage may also be secured for 
the cost of upgrading a building and its se-
curity, damages to the building, relocation 
costs, and sometimes the cost of a teardown 
following an incident.
 Courts are receptive to the new theory 
that all premises owners are on notice of 
an active shooting, even where a premises 
owner has no specific basis to believe its 
business will be targeted.  The best defense 
to this new reality is to diligently assess and 
improve security features and secure appro-
priate coverage. While a random shooting 
may not be preventable, business owners 
may be able to mitigate risk and reduce li-
ability by being proactive and recognizing 
the changing risk. 
 

Elizabeth “Betsy” Burgess 
is a shareholder in the 
Tallahassee, Florida office of 
Carr Allison.  Betsy focuses 
on premises, employment 
practices, and professional 
liability matters.  Betsy has 
authored numerous articles 

on timely legal developments in premises and 
employment liability and enjoys keeping her cli-
ents and colleagues apprised of developing legal 
trends.

1  According to The Violence Project Mass Shooter Database 
2 A “mass shooting” was defined by a 2015 Congressional Research Service Report as having four or more victims. 
3 https://www.dhs.gov/xlibrary/assets/active_shooter_booklet.pdf 
4  The Protection of Lawful Commerce in Arms Act (PLCAA)
5  Remington Arms Co., LLC v. Soto, 2019 U.S. LEXIS 6789 
6  Restatement (Second) of Torts. 
7  While complying with ADA regulations and state disability laws, which can put employers in a difficult position. 
8  https://www.osha.gov/SLTC/emergencypreparedness/gettingstarted_evacuation.html 
9  https://www.osha.gov/archive/oshinfo/priorities/violence.html 
10  The Support Antiterrorism by Fostering Effective Technologies Act, or Safety Act. 
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Victoria M. Almeida, senior counsel at Alder Pollock & 
Sheehan, P.C. in Rhode Island, was re-elected Chair of the Board 
of Directors of Rhode Island Legal Services (RILS).  The mission of 
RILS is to improve the economic and human condition of low-in-
come individuals and families, the elderly, victims of domestic vio-
lence, stabilize the family unit and promote self-reliance for its clients.

John Gaughan, a Barclay Damon LLP partner in in Buffalo, 
New York, was recently named president of the Defense Trial 
Lawyers Association of Western New York.

Baird Holm LLP Partner Jill Robb Ackerman has assumed the 
post of president-elect of the Nebraska State Bar Association, and 
will serve as president from October 2020 to October 2021 when 
she succeeds current NSBA President Steven Mattoon.  

Richard E. Hall of Duke Scanlan & Hall PLLC in Boise, Idaho, 
received the 2019 Carl Burke Award of Legal Excellence from the 
Idaho Association of Defense Counsel in recognition of his ex-
traordinary contribution to civil defense practice in Idaho and his 
distinguished service in the field.

Christopher J. Anderson, of counsel at Dysart Taylor Cotter 
McMonigle & Montemore, PC in Kansas City, Missouri, has 
been elected to the Kansas City Estate Planning Society’s Hall of 
Fame.  Dysart Taylor shareholder Joe Price was inducted into the 
Hall of Fame in 2018.

William M. Toles of Fee, Smith, Sharp and Vitullo LLP in 
Dallas, Texas, was selected as a Trustee for the ABOTA (American 
Board of Trial Advocates) Foundation. The mission of the ABOTA 
Foundation is to promote and improve the American civil justice 
system and to preserve the Seventh Amendment right to civil jury 
trials for future generations.

Lenny Vitullo of Fee, Smith, Sharp and Vitullo LLP in Dallas, 
Texas, was inducted into the Dallas Chapter of the American 
Board of Trial Advocates (ABOTA). ABOTA is a national asso-
ciation of trial lawyers and judges dedicated to the preservation 
and promotion of the civil jury trial right provided by the Seventh 
Amendment to the U.S. Constitution. Senior Partners Tom Fee 
and William Toles are also members of ABOTA.

Flaherty Sensabaugh Bonasso Chief Executive Officer 
Michael T. Bumgarner, CPA, CLM, CGMA, has been named pres-
ident-elect of the Association of Legal Administrators (ALA) Board 
of Directors. Mike has been a member of ALA for 17 years and cur-
rently serves as the Chair of the Finance Committee for the Board 
of Directors and is also ALA’s Compliance Officer. He was recently 
selected to become president-elect and will serve in that role for one 
year, beginning at the ALA Annual Conference in May 2020 before 
stepping into his role as president at the close of 2021. Mike joined 
Flaherty in 2002 and was named chief executive officer in 2018.

Albert B. Randall, Jr. of Franklin & Prokopik has been in-
ducted into the College of Workers’ Compensation Lawyers.

Franklin & Prokopik’s Sarah Lemmert recently concluded her 
term as president of the Baltimore Claims Association.

Goodsill Anderson Quinn & Stifel LLP associate Jennifer 
Yamanuha provided expert review of the Hawai’i Privacy Law 
Profile and updated the Risk Environment section for the 2020 
Bloomberg Law U.S. State Privacy Profile. Bloomberg Law empow-
ers professionals in government, law, and tax & accounting with 
expertise, industry knowledge, content, and technology.

Goodsill Anderson Quinn & Stifel LLP partner David J. Reber 
received the Hawaii State Bar Association’s  2019 C. Frederick 
Schutte Award for his outstanding and meritorious service to the 
legal community and the profession. 

Kristina D. Lawson of Hanson Bridgett LLP in San Francisco has 
been elected to serve as the firm’s next managing partner. Lawson be-
comes the first woman to lead the firm in its more than 60-year history.

Heather Rosing of Klinedinst was selected by The Daily Transcript 
as one San Diego’s Most Influential Women. She was recognized 
for her work as the very first president of the California Lawyers 
Association. The Influential Women showcases the most talented, 
innovative and hard-working women in San Diego County. 

For the 2019 holiday season, Klinedinst was proud to serve as a 
National Corporate Donor for Toys for Tots. This marks the 
10th consecutive year that the firm has stepped up to serve as a 
major donor for the organization.

Klinedinst Shareholder David M. Majchrzak has officially 
become the Treasurer of the San Diego County Bar Association 
(SDCBA). Established in 1899, the SDCBA has over 9,000 mem-
bers and serves the public and the legal profession by promoting 
justice, inclusivity, professional excellence, and respect for the law.

Roetzel & Andress attorney Leighann K. Fink has been ap-
pointed as a member of the Board on the Unauthorized Practice 
of Law of the Supreme Court of Ohio. She will serve a three-year 
term beginning January 1, 2020, and ending December 31, 2022.  
The Board, comprised of 13 members, conducts hearings, pre-
serves the record and makes findings and recommendations to 
the Supreme Court in cases involving the alleged unauthorized 
practice of law.

Jonathan Cornthwaite, who has been a partner at Wedlake Bell 
LLP in England for the past 30 years, has been awarded a doctorate 
by the University of Roehampton.  The subject of Dr Cornthwaite’s 
thesis was the impact of the internet on United Kingdom intellectual 
property jurisprudence (including in particular copyright and trade-
mark law) during the period from 1997 to 2018.
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Bob Brooks of Alder Pollock & Sheehan, P.C. in Rhode 
Island received the President’s Award at the 2019 RI 
Hospitality Association’s Stars of the Industry event 
which recognizes shining stars in the restaurant and 
hospitality industries. Bob has been representing the 
RI Hospitality Association for more than 15 years.

Middleton Reutlinger, a Louisville, Kentucky-based 
firm, has been named USLAW’s newest member firm 
representing Kentucky (middletonlaw.com).

The Denver office of Lewis Roca Rothgerber Christie LLP supported the 
2019 Golden Senior Santa. Through the efforts of the firm and several other 
local companies, the charity was able to provide gifts and gift cards to more 
than 100 seniors. Seniors Resource Center helps seniors continue to live in 
their homes by having personal care providers visit and also offers daily ac-
tivities in their center. Lewis Roca staff also provided gifts to residents of a 
subsidized senior apartment building, where they had the chance to deliver 
the gifts in person at a holiday party. This year, we had a group of about 
15 elves, including several children who handed a gift to each senior at the 
party, and then went door-to-door to deliver the others. 

USLAW NETWORK congratulates Stephanie Fisher, 
director of risk management and insurance at 
Quanta Services Inc. and a longtime supporter of 
USLAW, on her graduation from Pepperdine Caruso 
School of Law with a Master of Legal Studies.

Paul Majkowski of Rivkin Radler LLP in Uniondale, New York, serves as the Lymphoma Research Foundation’s 
Northeast Regional Leadership Council Chair, and is a past president of the Foundation’s New York City chap-
ter and a co-founder of the Long Island chapter. In support of these roles, Paul participated in the Lymphoma 
Research Foundation’s North American Education Forum on Lymphoma, the most comprehensive lympho-
ma-specific educational conference in North America. This annual program provides critical information on 
treatment options, patient support issues, clinical trials and the latest advances in lymphoma research to people 
with lymphoma and their loved ones. Paul participated as one of the Foundation’s Ambassadors and was fea-
tured in the Forum’s opening video.

Ametros, the largest professional administration 
expert in the industry, has been named USLAW 
NETWORK’s official future medical fund management 
partner. For more information, visit ametros.com.

Modrall Sperling’s Tomas Garcia sworn-in as State 
Bar of New Mexico Board of Bar Commissioner
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USLAW goes back to school. As a follow-up to the inaugural 2019 USLAW 
NETWORK Recruitment Forum at Howard University School of Law in 
Washington, D.C, the USLAW Diversity Council Leadership and Howard 
University have agreed co-host a 2020 Recruitment Forum. As of press 
time the date was still being finalized.  In addition to conducting interviews, 
USLAW will lead a half-day educational program for the students focusing 
on business development.  USLAW also is creating a 501(c)(3) foundation 
to create a scholarship fund to be awarded to a diversity candidate.  A quick 
note about the 2019 Forum - of the 15 firms participating, five firms hired 
clerks for summer 2020.

Arizona-member firm Jones, Skelton & Hochuli (JSH) gave back to their com-
munity in a big way 2019. Through several fundraising events, the JSH Charity 
Committee raised more than $22,000 to sustain its philanthropic endeavors. 
JSH lawyers and staff generously supported the Committee’s efforts through 
in-house events and activities, including a Silent Auction, Back-to-School 
Drive and Gift Card Raffle. Committee members include: Jennifer Bernardo 
(legal secretary), Ruby Castro (hospitality clerk), Maddy Garcia (legal sup-
port clerk), Mike Hensley (partner), Kelli Huddleston (legal secretary), Lina 
Lujan (legal support coordinator), Joseph Popolizio (partner), Lori Voepel 
(partner), and Anna Walp (director of marketing & business development).

For the 2019 holiday season, Klinedinst was proud to serve as a National Corporate Donor for Toys for 
Tots. This marks the 10th consecutive year that the firm has stepped up to serve as a major donor for the 
organization.

Wicker, Smith, O’Hara, McCoy & Ford, P.A,  (Jacksonville, FL)
participated in the Jacksonville Bar Association Young Lawyers Section 
annual Charity Chili Cook-Off to help raise money for Clarke Schools
for Hearing and Speech, whose programs teach children who are
deaf or hard of hearing to listen and talk.  The attorneys at
Wicker Smith joined other local law firms who
competed and raised money in this annual event to
support a worthy cause.  Pictured l-r: Daniel Hill,
Devon Hill, Catherine Higgins, Natasa Glisic, Tara Floyd,
Eric Whitaker and Holly Howanitz.

http://www.uslaw.org
https://web.uslaw.org/firm-details/?firm_id=19
https://web.uslaw.org/firm-details/?firm_id=21
https://www.toysfortots.org/corporate_sponsors/annual-corporate-sponsors/national-corporate-donors.aspx
https://www.toysfortots.org/corporate_sponsors/annual-corporate-sponsors/national-corporate-donors.aspx
https://web.uslaw.org/firm-details/?firm_id=52


Flaherty Sensabaugh Bonasso PLLC (Charleston, WV) 
The Supreme Court of Appeals of West Virginia (WVSCA) re-
cently affirmed an order of the Circuit Court of Raleigh County, 
granting the defendant physician summary judgment and find-
ing that the physician’s duty to the patient terminated when the 
patient left the hospital against medical advice. The WVSCA 
concluded: “that when a patient voluntarily leaves a health care 
facility against medical advice and executes a release of liability 
indicating that he/she understands and assumes the risks of leav-
ing the health care facility against medical advice, the patient 
thereby terminates the physician-patient relationship such that 
the released medical providers do not thereafter have a duty of 
care to the patient.” The defendant was represented by Flaherty 
Sensabaugh Bonasso Attorneys Rick Jones, Amy Humphreys and 
Shereen Compton McDaniel.

Lewis Roca Rothgerber Christie LLP (Denver, CO)
Darren Lemieux of Lewis Roca Rothgerber Christie represented 
Derek Webb, a gaming inventor and litigation financer, in a dis-
pute with Aces Up Gaming, Inc. and two individual defendants 
in federal court. The dispute involved the Defendants’ theft of 
approximately $1.2 million in proceeds from a $151 million set-
tlement in an antitrust matter in which Mr. Webb was the financer. 
Mr. Webb’s claims included breach of the parties’ litigation financ-
ing agreement, breach of fiduciary duty, unjust enrichment, con-
spiracy, civil theft, and exemplary damages. After the addition of 
the civil theft claim and while Mr. Webb was pursing sanctions over 
the Defendants’ significant discovery violations, the Defendants 
agreed to settle the case for the full amount of the disputed funds; 
agreed to pay Mr. Webb’s attorneys’ fees and costs, and agreed to 
dismiss (and pay fees and costs in) a related case the Defendants 
had brought in Colorado state court. Check out the media cover-
age at Law Week Colorado and Law360 Webb v Aces.

Pierce Couch Hendrickson Baysinger & Green, L.L.P. 
(Oklahoma City, OK)
On January 31, 2020, Pierce Couch attorneys Bryan Stanton, 
Carson Smith, and Charlie Schreck obtained a favorable verdict 
in Adair County District Court after a week-long trial involving 
claims of agricultural negligence. Plaintiff alleged at trial that in 
February 2017, his cattle were exposed to metal-contaminated 
feed, which caused a theoretical risk of an undetermined future 
injury. According to plaintiff, this risk diminished the value of 
about 132 cows and three bulls. Plaintiff’s minimum claimed 
economic damage was $360,000, the purported cost to replace 
the herd. Defendant took ownership of the metal exposure just 
months into the case and, as a result, the primary issue in the 
case was whether an exposure - without a physical injury - actually 
damaged the value of plaintiff’s herd.
 During defendant’s case-in-chief, defense counsel secured a 
stipulation from plaintiff in the form of an agreed jury instruction 
stating that he was not claiming physical injury or physical impair-
ment to any of the cattle herd. This likely assisted the jury in its 
determination. Ultimately, the unanimous 12-person jury placed 
20% negligence on plaintiff and awarded plaintiff a fraction of 
the sought damages. The reduced award, $42,400, was far less 
than prior offers to resolve the claim. In fact, it was almost half 
of an Offer to Confess made in 2018. The nominal award was in 
spite of the fact that the jurors were not given instructions about 
mitigation but were provided multiple punitive damage instruc-
tions. Further, defendant was not permitted to put on evidence 
about the physical condition of plaintiff’s cattle, even though test-
ing from October 2019 showed many of the cows had conditions 
unrelated to potential metal ingestion. 
 The verdict was the culmination of about three years of liti-
gation wherein opposing counsel over-aggressively pursued multi-
ple theories of liability, including the one stipulated as no longer 
being claimed during the trial. For more information about 
Pierce Couch’s agricultural claim defense team, please contact 
Mr. Stanton, Mr. Smith, or Mr. Schreck.  
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Rivkin Radler LLP (Uniondale, NY)
David M. Grill and Evan R. Schieber received an extremely im-
portant victory for the landlord of a well-known Long Island, New 
York, shopping center regarding the interpretation of a co-ten-
ancy provision. In Morton Village Realty Co., Inc. v. Sleepy’s LLC, 
et al., Supreme Court, Nassau County Index No. 610652/2018, 
the Court rejected Mattress Firm’s attempt to prematurely termi-
nate its commercial lease.
 The tenant attempted to validate its lease termination pur-
suant to a “co-tenancy” provision in the lease. A provision found 
in many leases of shopping center tenants, the co-tenancy clause 
permits a tenant to terminate its lease in the event that the speci-
fied anchor tenant ceases operations in the shopping center. The 
tenant argued that the co-tenancy provision requires that: (i) the 
lease for a replacement tenant be signed within one year after the 
prior anchor tenant ceased operations in the shopping center, 
and (ii) the new anchor tenant open for business within one year 
after the prior anchor tenant ceased operations in the shopping 
center.
 Rivkin Radler rejected the tenant’s purported termination 
arguing that the lease did not permit the tenant to terminate its 
lease because a lease with a new anchor tenant was, in fact, exe-
cuted within one year after the prior anchor tenant vacated from 
the shopping center. Rivkin Radler’s position was that, contrary to 
the tenant’s interpretation, the co-tenancy provision did not also 
require that the new anchor tenant open for business within the 
same one-year period.

 Relying on black letter rules of contract construction, the 
Court rejected the tenant’s interpretation that it was permitted to 
terminate its lease. The Court, instead, adopted Rivkin Radler’s 
interpretation, and held that the tenant was not permitted to ter-
minate its lease because the co-tenancy provision only required 
that landlord enter into a lease with a new anchor tenant within 
one year after the prior anchor tenant ceased business opera-
tions.
 This case is significant to the owners of shopping centers in 
the ever-changing retail landscape.

Sweeny, Wingate & Barrow, P.A. (Columbia, SC)
Sweeny, Wingate & Barrow, P.A. attorneys Mark Barrow and 
Marshall Crane obtained a defense verdict after jury deliber-
ations in a six-day medical malpractice trial in Aiken County 
South Carolina. Barrow and Crane represented a neurologist in 
a wrongful death action. The plaintiffs alleged that the neurol-
ogist violated the standard of care with regard to treatment and 
diagnosis of intracranial hypotension. They further allege that 
this condition caused the death of decedent. The trial featured 
testimony from numerous witnesses and medical experts in the 
fields of neurology, neurosurgery, radiology, and emergency med-
icine. The jury found that the neurologist’s care of the decedent 
was appropriate, and the neurologist did not deviate from the 
standard of care in treating the decedent.

Simmons Perrine Moyer Bergman PLC  (Cedar Rapids, IA)
Forward Air Corporation (NASDAQ:FWRD) entered into an 
agreement to acquire substantially all of the assets of Linn Star 
Holdings, Inc., Linn Star Transfer, Inc. and Linn Star Logistics, 
LLC (collectively referred to as “LSHI”), for cash consideration of 

$57.2 million. The transaction did not include LSHI’s California 
operations. The transaction closed January 20, 2020. Simmons 
Perrine Moyer Bergman PLC attorneys, Randy Scholer, Matt 
Adam and Tom DeBoom handled the transaction on behalf of 
Linn Star.
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Jerry Mackey, a Barclay Damon LLP 
partner in Rochester, New York, was 
awarded the New York State Bar 
Association Senior Lawyers Section 
Jonathan Lippman Pro Bono Award 
during the NYSBA Annual Meeting 
on January 30. The award recognizes 
attorneys over age 55 who “have pro-
vided outstanding pro bono legal ser-
vice to a low-income New Yorker in 
need or to a NY organization serving 
the legal needs of low-income New 
Yorkers.”
 In 2019 alone, Jerry provided 
more than 70 hours of pro bono ser-

vice, assisting prisoners pursuing civil claims in federal court as well as 
clients of the Volunteer Legal Services Project of Monroe County who 
don’t earn more than 125 percent of the federal poverty index. Jerry also 
helps individuals facing legal problems in family law, name changes, and 
residential foreclosure matters where litigants who can’t afford an attor-
ney aren’t entitled to one.
 An experienced trial attorney, Jerry primarily concentrates his prac-
tice on providing general counsel and litigation services to individuals, 
corporations, and municipalities. He has tried more than 100 NYS cases 
involving commercial transactions, shareholder and partner disputes, real 
property disputes, truck and bus accidents, products liability, and per-
sonal injury and wrongful death actions. Jerry routinely serves as lead 
counsel, interfacing with municipalities and civic groups on high-profile 
matters. He also served as an arbitrator and mediator on matters submit-
ted to him by other attorneys.

 For the third year in a row, every one of Barclay 
Damon LLP’s full-time attorneys provided pro bono 
legal services to low-income individuals in need of 
legal assistance and organizations serving those seek-

ing access to justice. 
 Through its multi-award-winning pro bono program, the firm ded-
icated more than 3,500 hours of time valued at nearly $1 million to pro 
bono efforts in 2019, with attorneys actively participating in firm-spon-
sored family court clinics, litigating civil rights violations, drafting wills 
for veterans, assisting with clemency applications, and providing online 
legal aid through initiatives such as the American Bar Association’s Free 
Legal Answers program. The firm’s investment in communities across its 
office platform supported legal matters involving many of today’s critical 
issues, including immigration, housing, women’s rights, prisoners’ rights, 
and community building and economic development. In addition to the 
firm’s significant level of pro bono service, it contributed approximately $2 
million in 2019 in charitable board service, legal work for not-for-profits, 
and additional partnerships with key community programs.
 The firm’s dedication to pro bono work has been recognized with 
numerous honors, including being named a Free Legal Answers™ Firm 
Honoree by the New York State Bar Association (NYSBA). On January 
30, Barclay Damon was additionally honored as an Empire State Counsel 
Honoree by NYSBA at its annual Justice for All Luncheon for the fourth 
year straight. Among other accolades, Barclay Damon has also been 
ranked the number one firm for pro bono service in Western New York by 
Buffalo Law Journal.

David Gise and Jennifer Abreu of 
Rivkin Radler LLP in Uniondale, New 
York, brought a matter they handled 
pro bono for The Safe Center LI to 
a successful conclusion. The Safe 
Center helps victims of domestic and 
dating abuse, rape, sexual assault and 
human trafficking by offering them 
crisis intervention, emergency safe 
housing, counseling and legal repre-
sentation.
 An owner of a multifamily home 
rented a second-floor apartment to a 
man who was subsequently arrested 
on criminal charges. The Safe Center 
enlisted Rivkin Radler’s help to evict 
the tenant and his co-tenants, all of 
whom had stopped paying rent on 
their month-to-month lease.
 Gise and Abreu successfully 
terminated the tenancy and started 
a holdover proceeding in Nassau 
District Court. Despite the tenants’ 
attempted delays, the attorneys 
made sure the tenants vacated 
the apartment, thanks to a surren-
der-of-possession, which Abreu ne-
gotiated.

 Thorndal, Armstrong, Delk, Balkenbush & Eisinger 
(“TADBE”) in Nevada was established more than 45 
years ago.  During that time TADBE has maintained a 
strong pro bono presence and has eagerly promoted 

pro bono programs.  For the past 10 or more years, TADBE has focused 
on promoting the “Children’s Attorneys Project,” which is a program ad-
ministered through the Legal Aid Center of Southern Nevada.  Children’s 
Attorneys Project (“CAP”) attorneys provide counsel, advice and repre-
sentation to abused and neglected children. Before this project began in 
1999, representation only existed for the State and the parent(s) of the 
victimized children.  CAP attorneys represent the children directly, free 
of charge, and serve as the child’s voice before the court and community, 
allowing the children to take an active role (and responsibility) in their 
own lives.  The involved children are typically, and unfortunately, in foster 
care placement, institutions or wards of the state.  Many TADBE attorneys 
handle CAP cases, representing children of all ages.  In addition to appear-
ing for the children in Court, TADBE attorneys visit/meet with their young 
clients at their client’s residence or school to discuss issues like family, 
school, medical needs, adoption, reunification, etc.

pro bono 
s p o t l i g h t
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Fast-forward to today.
The commitment remains the same as  
originally envisioned. To provide the highest 
quality legal representation and seamless 
cross-jurisdictional service to major corpo-
rations, insurance carriers, and to both large 
and small businesses alike, through a net-
work of professional, innovative law firms 
dedicated to their client’s legal success. Now 
as a diverse network with more than 6,000 
attorneys from more than 60 independent, 
full practice firms with roots in civil litiga-
tion across the U.S., Canada, Latin America 
and Asia, and with affiliations with TELFA in 
Europe, USLAW NETWORK remains a
responsive, agile legal alternative to the
mega-firms.

Home Field Advantage.
USLAW NETWORK offers what it calls The 
Home Field Advantage which comes from 
knowing and understanding the venue in 
a way that allows a competitive advantage 
– a truism in both sports and business.
Jurisdictional awareness is a key ingredient 
to successfully operating throughout the 
United States and abroad. Knowing the local 
rules, the judge, and the local business and 
legal environment provides our firms’ clients 
this advantage. The strength and power of 
an international presence combined with 
the understanding of a respected local firm 
makes for a winning line-up.

A Legal Network for
Purchasers of Legal Services.
USLAW NETWORK firms go way beyond 
providing quality legal services to their cli-
ents. Unlike other legal networks, USLAW is 
organized around client expectations, not 
around the member law firms. Clients receive 
ongoing educational opportunities, online re-
sources including webinars, jurisdictional up-

dates, and resource libraries. We also provide 
a quarterly USLAW Magazine, compendiums 
of law, as well as annual membership direc-
tory. To ensure our goals are the same as the 
clients our member firms serve, our Client 
Leadership Council and Practice Group 
Client Advisors are directly involved in the 
development of our programs and services. 
This communication pipeline is vital to our 
success and allows us to better monitor and 
meet client needs and expectations.

USLAW Abroad.
Just as legal issues seldom follow state  
borders, they often extend beyond U.S. 
boundaries as well. In 2007, USLAW  
established a relationship with the Trans-
European Law Firms Alliance (TELFA), a 
network of more than 20 independent law 
firms representing more than 1000 lawyers 
through Europe to further our service and 
reach.

How USLAW NETWORK
Membership is Determined.
Firms are admitted to the NETWORK by  
invitation only and only after they are fully 
vetted through a rigorous review process. 
Many firms have been reviewed over the 
years, but only a small percentage were 
eventually invited to join. The search for 
quality member firms is a continuous and 
ongoing effort. Firms admitted must possess 
broad commercial legal capabilities and 
have substantial litigation and trial experi-
ence. In addition, USLAW NETWORK  
members must subscribe to a high level of 
service standards and are continuously  
evaluated to ensure these standards of  
quality and expertise are met.

USLAW in Review.
• All vetted firms with demonstrated,  

robust practices and specialties
• Efficient use of legal budgets, providing 

maximum return on legal services  
investments

• Seamless, cross-jurisdictional service
• Responsive and flexible
• Multitude of educational opportunities 

and online resources
• Team approach to legal services

The USLAW Success Story.
The reality of our success is simple: we  
succeed because our member firms’ cli-
ents succeed. Our member firms provide 
high-quality legal results through the ef-
ficient use of legal budgets. We provide 
cross-jurisdictional services eliminating the 
time and expense of securing adequate rep-
resentation in different regions. We provide 
trusted and experienced specialists quickly.

When a difficult legal matter emerges – 
whether it’s in a single jurisdiction, nation-
wide or internationally – USLAW is there. 
Success.

For more information, please contact Roger 
M. Yaffe, USLAW CEO, at (800) 231-9110 or 
roger@uslaw.org

®
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2001. The Start of Something Better.

Mega-firms...big, impersonal bastions of legal tradition, encumbered by bureaucracy and often slow to react. The need for an  

alternative was obvious. A vision of a network of smaller, regionally based, independent firms with the capability to respond quickly, efficiently 

and economically to client needs from Atlantic City to Pacific Grove was born. In its infancy, it was little more than a  possibility, discussed 

around a small table and dreamed about by a handful of visionaries. But the idea proved too good to leave on the drawing board. Instead, with 

the support of some of the country’s brightest legal minds, USLAW NETWORK became a reality.

about
u s l a w  n e t w o r k

mailto:roger@uslaw.org
http://www.uslaw.org
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ALABAMA | BIRMINGHAM
Carr Allison
Charles F. Carr ............................ (251) 626-9340
ccarr@carrallison.com

ARIZONA | PHOENIX
Jones, Skelton & Hochuli, P.L.C.
Phillip H. Stanfield ..................... (602) 263-1745
pstanfield@jshfirm.com

ARKANSAS | LITTLE ROCK
Quattlebaum, Grooms & Tull PLLC
John E. Tull, III ........................... (501) 379-1705
jtull@qgtlaw.com

CALIFORNIA | LOS ANGELES
Murchison & Cumming LLP
Dan L. Longo .............................. (714) 953-2244
dlongo@murchisonlaw.com

CALIFORNIA | SAN DIEGO
Klinedinst PC
John D. Klinedinst ...................... (619) 239-8131
jklinedinst@klinedinstlaw.com

CALIFORNIA | SAN FRANCISCO
Hanson Bridgett LLP
Mert A. Howard .......................... (415) 995-5033
mhoward@hansonbridgett.com

CALIFORNIA | SANTA BARBARA
Snyder Burnett Egerer, LLP
Barry Clifford Snyder ................. (805) 683-7750
bsnyder@sbelaw.com

COLORADO | DENVER
Lewis Roca Rothgerber Christie LLP
Jessica L. Fuller .......................... (303) 628-9527
Jfuller@lrrc.com

CONNECTICUT | HARTFORD
Hinckley Allen
Noble F. Allen ............................. (860) 725-6237
nallen@hinckleyallen.com

DELAWARE | WILMINGTON
Cooch and Taylor P.A. 
C. Scott Reese ............................. (302) 984-3811
sreese@coochtaylor.com

FLORIDA | CENTRAL FLORIDA
Wicker Smith O’Hara McCoy & Ford P.A. 
Richards H. Ford ........................ (407) 843-3939
rford@wickersmith.com

FLORIDA | SOUTH FLORIDA
Wicker Smith O’Hara McCoy & Ford P.A. 
Nicholas E. Christin ................... (305) 448-3939
nchristin@wickersmith.com

FLORIDA | TALLAHASSEE
Carr Allison
Christopher Barkas .................... (850) 222-2107
cbarkas@carrallison.com

HAWAII | HONOLULU
Goodsill Anderson Quinn & Stifel LLP
Edmund K. Saffery ..................... (808) 547-5736
esaffery@goodsill.com

IDAHO | BOISE
Duke Scanlan & Hall, PLLC
Richard E. Hall ........................... (208) 342-3310
admin@dukescanlan.com

ILLINOIS | CHICAGO
SmithAmundsen LLC
Lew R.C. Bricker ......................... (312) 894-3224
lbricker@salawus.com

IOWA | CEDAR RAPIDS
Simmons Perrine Moyer
Bergman PLC
Kevin J. Visser ............................. (319) 366-7641
kvisser@spmblaw.com

KANSAS/WESTERN MISSOURI | 
KANSAS CITY
Dysart Taylor Cotter McMonigle
& Montemore, PC
Patrick K. McMonigle ................ (816) 714-3039
pmcmonigle@dysarttaylor.com

KENTUCKY | LOUISVILLE
Middleton Reutlinger
Elisabeth S. Gray ........................ (502) 625-2848
EGray@MiddletonLaw.com

LOUISIANA | NEW ORLEANS
McCranie, Sistrunk, Anzelmo, Hardy
McDaniel & Welch LLC
Michael R. Sistrunk .................... (504) 846-8338
msistrunk@mcsalaw.com

MAINE | PORTLAND
Richardson, Whitman,
Large & Badger
Elizabeth G. Stouder .................. (207) 774-7474
estouder@rwlb.com 

MARYLAND | BALTIMORE
Franklin & Prokopik, PC
Albert B. Randall, Jr. ................... (410) 230-3622
arandall@fandpnet.com

MINNESOTA | ST. PAUL
Larson • King, LLP
Mark A. Solheim......................... (651) 312-6503
msolheim@larsonking.com

MISSISSIPPI | GULFPORT
Carr Allison
Douglas Bagwell ........................ (228) 864-1060
dbagwell@carrallison.com

MISSISSIPPI | RIDGELAND
Copeland, Cook, Taylor & Bush, P.A.
James R. Moore, Jr. ..................... (601) 427-1301
jmoore@cctb.com 
MISSOURI | ST. LOUIS
Lashly & Baer, P.C. 
Stephen L. Beimdiek ................. (314) 436-8303
sbeim@lashlybaer.com

MONTANA | GREAT FALLS
Davis, Hatley, Haffeman & Tighe, P.C.
Maxon R. Davis .......................... (406) 761-5243
max.davis@dhhtlaw.com

NEBRASKA | OMAHA
Baird Holm LLP
Jennifer D. Tricker ...................... (402) 636-8348
jtricker@bairdholm.com

NEVADA | LAS VEGAS
Thorndal Armstrong Delk  
Balkenbush & Eisinger
Brian K. Terry ............................. (702) 366-0622
bkt@thorndal.com

NEW JERSEY | ROSELAND
Connell Foley LLP
Kevin R. Gardner ........................ (973) 840-2415
kgardner@connellfoley.com 
NEW MEXICO | ALBUQUERQUE
Modrall Sperling
Jennifer G. Anderson ................. (505) 848-1809
Jennifer.Anderson@modrall.com

NEW YORK | BUFFALO
Barclay Damon LLP
Peter S. Marlette ...........................(716) 858-3763 
pmarlette@barclaydamon.com

NEW YORK | HAWTHORNE
Traub Lieberman
Stephen D. Straus ........................ (914) 586-7005
sstraus@tlsslaw.com

NEW YORK | UNIONDALE
Rivkin Radler LLP
David S. Wilck ............................ (516) 357-3347
David.Wilck@rivkin.com

NORTH CAROLINA | RALEIGH
Poyner Spruill LLP
Deborah E. Sperati ..................... (252) 972-7095
dsperati@poynerspruill.com

NORTH DAKOTA | DICKINSON
Ebeltoft . Sickler . Lawyers PLLC
Randall N. Sickler....................... (701) 225-5297
rsickler@ndlaw.com

OHIO | CLEVELAND
Roetzel & Andress
Bradley A. Wright ....................... (330) 849-6629
bwright@ralaw.com

OKLAHOMA | OKLAHOMA CITY
Pierce Couch Hendrickson  
Baysinger & Green, L.L.P. 
Gerald P. Green........................... (405) 552-5271
jgreen@piercecouch.com

OREGON | PORTLAND
Williams Kastner
Thomas A. Ped ........................... (503) 944-6988
tped@williamskastner.com 

PENNSYLVANIA | PHILADELPHIA
Sweeney & Sheehan, P.C. 
J. Michael Kunsch ...................... (215) 963-2481
michael.kunsch@sweeneyfirm.com

PENNSYLVANIA | PITTSBURGH
Pion, Nerone, Girman, Winslow  
& Smith, P.C.
John T. Pion ................................ (412) 281-2288
jpion@pionlaw.com

RHODE ISLAND | PROVIDENCE
Adler Pollock & Sheehan P.C.
Richard R. Beretta, Jr. ................ (401) 427-6228
rberetta@apslaw.com

SOUTH CAROLINA | COLUMBIA
Sweeny, Wingate & Barrow, P.A.
Mark S. Barrow ........................... (803) 256-2233
msb@swblaw.com

SOUTH DAKOTA | PIERRE
Riter, Rogers, Wattier &
Northrup, LLP
Robert C. Riter............................ (605) 224-5825
r.riter@riterlaw.com

TENNESSEE | MEMPHIS
Martin, Tate, Morrow & Marston, P.C. 
Lee L. Piovarcy ........................... (901) 522-9000
lpiovarcy@martintate.com

TEXAS | DALLAS
Fee, Smith, Sharp & Vitullo, L.L.P. 
Michael P. Sharp ......................... (972) 980-3255
msharp@feesmith.com

TEXAS | HOUSTON
MehaffyWeber 
Barbara J. Barron ....................... (713) 655-1200
BarbaraBarron@mehaffyweber.com

UTAH | SALT LAKE CITY
Strong & Hanni, PC
Stephen J. Trayner...................... (801) 323-2011
strayner@strongandhanni.com

WASHINGTON | SEATTLE
Williams Kastner
Rodney L. Umberger ................. (206) 628-2421
rumberger@williamskastner.com

WEST VIRGINIA | CHARLESTON
Flaherty Sensabaugh Bonasso PLLC 
Michael Bonasso ........................ (304) 347-4259
mbonasso@flahertylegal.com

WISCONSIN | MILWAUKEE
Laffey, Leitner & Goode LLC 
Jack Laffey .................................. (414) 312-7105
jlaffey@llgmke.com

WYOMING | CASPER
Williams, Porter, Day and Neville PC
Scott E. Ortiz .............................. (307) 265-0700
sortiz@wpdn.net

USLAW INTERNATIONAL
ARGENTINA | BUENOS AIRES
Barreiro, Olivas, De Luca, 
Jaca & Nicastro
Nicolás Jaca Otaño................ (54 11) 4814-1746
njaca@bodlegal.com

BRAZIL | SÃO PAULO
Mundie e Advogados
Rodolpho Protasio ................ (55 11) 3040-2923
rofp@mundie.com

CANADA | ALBERTA
CALGARY & EDMONTON
Parlee McLaws LLP
Connor Glynn ............................ (780) 423-8639
cglynn@parlee.com

CANADA | ONTARIO | OTTAWA
Kelly Santini
Lisa Langevin ................ (613) 238-6321 ext 276
llangevin@kellysantini.com

CANADA | QUEBEC | BROSSARD
Therrien Couture JoliCoeur
Douglas W. Clarke ...................... (450) 462-8555
douglas.clarke@groupetcj.ca

CHINA | SHANGHAI
Duan&Duan
George Wang ............................. 8621 6219 1103
george@duanduan.com 
MEXICO | MEXICO CITY
EC Legal Rubio Villega
René Mauricio Alva ............... +52 55 5251 5023
ralva@ecrubio.com 

TELFA
AUSTRIA
PHH Rechtsanwälte 
Rainer Kaspar ............................ +43 1 714 24 40
kaspar@phh.at

BELGIUM
CEW & Partners
Charles Price ...........................(+32 2) 534 20 20
Charles.price@cew-law.be

CYPRUS  
Pyrgou Vakis Law Firm
Melina Pyrgou ............................ +357 22466611
m.pyrgou@pyrgouvakis.com 
CZECH REPUBLIC
Vyskocil, Kroslak & spol., Advocates and 
Patent Attorneys
Jiri Spousta ........................ (00 420) 224 819 133
spousta@akvk.cz 

DENMARK
Lund Elmer Sandager
Jacob Roesen ............................(+45 33 300 268) 
jro@les.dk 
ENGLAND
Wedlake Bell LLP
Richard Isham .....................+44(0)20 7395 3000
risham@wedlakebell.com 
ESTONIA • LATVIA • LITHUANIA
LEXTAL Tallinn|Riga|Vilnius
Lina Siksniute- 
 Vaitiekuniene ....................(+370) 5 210 27 33
lina@lextal.lt 
FINLAND
Lexia Attorneys Ltd.
Markus Myhrberg..................... +358 10 4244200
markus.myhrberg@lexia.fi 
FRANCE
Delsol Avocats
Emmanuel Kaeppelin .......... +33(0)4 72 10 20 30
ekaeppelin@delsolavocats.com 
GERMANY
Buse Heberer Fromm
Jasper Hagenberg .................... +49 30 327942 0
hagenberg@buse.de 
GREECE
Corina Fassouli-Grafanaki & Associates Law 
Firm
Korina Fassouli- 
 Grafanaki ..........................(+30) 210-3628512
korina.grafanaki@lawofmf.gr 
HUNGARY
Bihary Balassa & Partners  
Attorneys at Law
Phone ......................................... +36 1 391 44 91 
IRELAND
Kane Tuohy Solicitors
Sheena Beale ...........................(+353) 1 6722233
sbeale@kanetuohy.ie 
ITALY
LEGALITAX Studio
Legale e Tributario 
Alessandro Polettini ............. +39 049 877 58 11
alessandro.polettini@legalitax.it  
LUXEMBOURG
Tabery & Wauthier
Véronique Wauthier ..............(00352) 251 51 51
avocats@tabery.eu 
MALTA
EMD
Dr. Italo Ellul ............................. +356 2123 3005
iellul@emd.com.mt 
NETHERLANDS
Dirkzwager Legal & Tax
Karen A. Verkerk ...................... +31 26 365 55 57
Verkerk@dirkzwager.nl 
NORWAY
Advokatfirmaet Sverdrup DA
Tom Eivind Haug ......................... +47 90653609
haug@sverdruplaw.no 
POLAND
GWW
Aldona Leszczyńska
 -Mikulska..... ........................ +48 22 212 00 00
warszawa@gww.pl 
PORTUGAL
Carvalho, Matias & Associados
Antonio Alfaia
 de Carvalho .........................(351) 21 8855440
acarvalho@cmasa.pt 
SERBIA
Vukovic & Partners
Dejan Vuković .......................  +381 11 2642 257
office@vp.rs 
SLOVAKIA
Alianciaadvokátov
Gerta Sámelová  
 Flassiková ............................ +421 2 57101313
flassikova@aliancia.sk 
SPAIN
Adarve Abogados SLP
Juan José García ........................+34 91 591 30 60
Juanjose.garcia@adarve.com 
SWEDEN
Wesslau Söderqvist Advokatbyrå
Phone ......................................... +46 8 407 88 00 
SWITZERLAND
Meyerlustenberger Lachenal
Nadine von Büren-Maier............+41 22 737 10 00
nadine.vonburen-maier@mll-legal.com 
TURKEY 
Cukur & Yilmaz
Phone ..................................... +90 232 465 07 07
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USLAW NETWORK offers legal decision makers a variety of compli-

mentary products and services to assist them with their day-to-day 

operation and management of legal issues. The USLAW SourceBook pro-

vides information regarding each resource that is available. We encour-

age you to review these and take advantage of those that could benefit 

you and your company. For additional information, contact Roger M. 

Yaffe, USLAW CEO, at roger@uslaw.org or (800) 231-9110, ext. 1.

 USLAW is continually seeking to ensure that your legal out-

comes are successful and seamless. We hope that these resources can 

assist you. Please don’t hesitate to send us input on your experience with 

any of the products or services listed in the SourceBook as well as ideas 

for the future that would benefit you and your colleagues.

A  T E A M  O F  E X P E R T S

USLAW NETWORK undoubtedly has some of the most knowledgeable attorneys in  

the world, but did you know that we also have the most valuable corporate partners in the 

legal profession? Don’t miss out on an opportunity to better your legal game plan by taking 

advantage of our corporate partners’ expertise. Areas of expertise include forensic engineering, 

legal visualization services, court reporting, jury consultation, courtroom technology,

forensic accounting, structured settlements, eDiscovery, cyber security

and data forensics, and investigation.

E D U C A T I O N
It’s no secret – USLAW can host a great event. We are very proud of the industry-leading 

educational sessions at our semi-annual client conferences, seminars, and client exchanges. 

Reaching from national to more localized offerings, USLAW member attorneys and the clients 

they serve meet throughout the year not only at USLAW-hosted events but also at many legal 

industry conferences. CLE accreditation is provided for most USLAW educational offerings. 

FALL 2019USLAWNETWORKCLIENTCONFERENCE

®

S E P T  2 6 - 2 8   |   M A N D A R I N  O R I E N T A L   |   W A S H I N G T O N  D . C .

JOIN US!WEDNESDAY AFTERNOON
SEPTEMBER 25FOR OUR SPECIALPRE-CONFERENCE EVENT:

USLAW NETWORK/TELFA CROSS-BORDER
BUSINESS AND TRANSACTIONS EXCHANGE

KEYNOTE BYSCOTT STRATTENPRESIDENTUN-MARKETING

P r a c t i c e  G r o u p  T r a c k s

 Commercial Law • Complex Tort & Product Liability • Employment & Labor Law • Professional Liability

attorney

the complete 
u s l a w  s o u r c e b o o k

What is the value in having individual access to 4-8 highly experienced USLAW member attorneys from around 

the country and around the world (if necessary) roundtable specific issues you may be facing including actual 

cases or hypotheticals? USLAW is pleased to provide this free consultation that will give you a sense of comfort 

that you are managing a specific issue/case in an appropriate manner and make you aware of unforeseen road-

blocks and variables that may pop up. It never hurts to phone a friend! 

U S L A W  O N  C A L L

®

SPRING 2020

USLAW NETWORK

CLIENT

CONFERENCE

APRIL 16-18, 2020

RITZ-CARLTON AMELIA ISLAND

AMELIA ISLAND, FL

REGISTER ON LINE AT:

http://web.uslaw.org/spring-2020-attorney/

KEYNOTE SPEAKER VINH GIANG on the PSYCHOLOGY OF ILLUSION

         

ATTORNEY

EDUCATION TRACKS

CONSTRUCTION LAW, INSURANCE LAW, RETAIL AND HOSPITALITY LAW, AND TRANSPORTATION AND LOGISTICS.

http://www.uslaw.org
mailto:roger@uslaw.org
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C O M P E N D I U M S  O F  L A W
USLAW regularly produces new and updates existing Compendiums providing a multi-

state resource that permits users to easily access state common and statutory law. 

Compendiums are easily sourced on a state-by-state basis and are developed by the 

member firms of USLAW. Some of the current compendiums include: Retail, Spoliation 

of Evidence, Transportation, Construction Law, Workers’ Compensation, Surveillance, 

Offer of Judgment, Employee Rights on Initial Medical Treatment, and a National 

Compendium addressing issues that arise prior to the commencement of litigation 

through trial and on to appeal. Visit the Client Resources section of uslaw.org for the 

complete USLAW compendium library. 

L A W M O B I L E
We are pleased to offer a completely customizable one-stop educational program 

that will deliver information on today’s trending topics that are applicable and fo-

cused solely on your business. In order to accommodate the needs of multiple staff, 

we go one step further and provide LawMobile right in your office or a pre-selected 

local venue of your choice. We focus on specific markets where you do business and 

utilize a team of attorneys to share relevant jurisdictional knowledge important to 

your business’ success. Whether it is a one-hour lunch and learn, half-day intensive 

program or simply an informal meeting discussing a specific legal matter, USLAW 

will structure the opportunity to your requirements – all at no cost to your company.

Compendiumof Law

SUBROGATION RIGHTS
FOR WORKERS’
COMPENSATION LIENS

®

S T A T E  J U D I C I A L  P R O F I L E S  B Y  C O U N T Y
Jurisdictional awareness of the court and juries on a county-by-county basis is a key ingre-

dient to successfully navigating legal challenges throughout the United States. Knowing 

the local rules, the judge, and the local business and legal environment provides a unique 

competitive advantage. In order to best serve clients, USLAW NETWORK offers a judicial 

profile that identifies counties as Conservative, Moderate or Liberal and thus provides you 

an important Home Field Advantage.

http://www.uslaw.org
http://uslaw.org


U S L A W  www.uslaw.org 4 2

U S L A W  C O N N E C T I V I T Y
In today’s digital world there are many ways to connect, share, communicate, engage, inter-

act and collaborate. Through any one of our various communication channels, sign on, ask a 

question, offer insight, share comments, seek advice and collaborate with others connected to 

USLAW. Please check out USLAW on Twitter @uslawnetwork and our LinkedIn group page.

U S L A W  M A G A Z I N E
USLAW Magazine is an in-depth publication produced quarterly and designed to address 

legal and business issues facing commercial and corporate clients. Recent topics have covered 

cyber security & data privacy, medical marijuana & employer drug policies, management lia-

bility issues in the face of a cyberattack, defending motor carriers performing oversized load 

& heavy haul operations, employee wellness programs, social media & the law, effects of elec-

tronic healthcare records, patent troll taxes, allocating risk by contract and much more.

U S L A W  E D U N E T
A wealth of knowledge offered on demand, USLAW EduNet is a regular series of  

interactive webinars produced by USLAW practice groups. The one-hour programs 

are available live on your desktop and are also archived at USLAW.org for viewing 

at a later date. Topics range from Medicare to Employment & Labor Law to Product 

Liability Law and beyond.

The Class Action Attack upon the  
Motor Carrier Industry:

Defending against Independent Contractor  
Classification Claims, and Wage and Hour Cases

U S L A W  M O B I L E  A P P S
Take USLAW with you wherever you go. Visit uslaw.org and pin it to your home screen on any mobile device. Also, 

USLAW Events is our Client Conference mobile app that archives all of the presentation materials, among several 

other items, from past USLAW Conferences. USLAW Events app is available on iPhone/iPad, Android (by typing in 

keyword USLAW) and most Blackberry devices.

USLA
W

F A L L  2 0 1 9

Safety in Numbers ...Most 
Independent Physicians Can’t 
Afford to Go it Alone Anymore 

p4

Insurance Implications
of Artificial Intelligence

n the Food Industry 
p 8

Nuances of 
Defending 

Cases Involving 
Transportation 

Network 
Companies 

p14

WHAT ARE THE 
DAMAGES? 

REMEDIES IN 
NON-COMPETE 

CASES
p12

Surety Bonds 
They’re Not

Just for
Construction

Projects
Anymore

p4

http://www.uslaw.org
http://USLAW.org
http://uslaw.org
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P R A C T I C E  G R O U P S
USLAW prides itself on variety. Its 6,000+ attorneys excel in all areas of legal practice and partici-

pate in USLAW’s nearly 20 substantive active practice groups and communities including Banking 

and Financial Services, Commercial Law, Complex Tort and Product Liability, Construction Law, Data 

Privacy and Security, E-Discovery, Employment and Labor Law, Energy/Environmental, Healthcare Law, 

Insurance Law, International Business and Trade, IP and Technology, Professional Liability, Retail and 

Hospitality Law, Transportation and Logistics, White Collar Defense, Women’s Connection, and Workers’ 

Compensation. Don’t see a specific practice area listed? No worries as USLAW firms cover the gamut of 

the legal profession and we are sure to find a firm that has significant experience in the area of need.

C L I E N T  L E A D E R S H I P  C O U N C I L  A N D 
P R A C T I C E  G R O U P  C L I E N T  A D V I S O R S
Take advantage of the knowledge of your peers. USLAW NETWORK’s Client 

Leadership Council (CLC) and Practice Group Client Advisors are a hand-selected, 

group of prestigious USLAW firm clients who provide expertise and advice to ensure 

the organization and its law firms meet the expectations of the client community. 

In addition to the valuable insights they provide, CLC members and Practice Group 

Client Advisors also serve as USLAW ambassadors, utilizing their stature within their 

various industries to promote the many benefits of USLAW NETWORK.

R A P I D  R E S P O N S E 
USLAW NETWORK Rapid Response search tool locates USLAW attorneys quickly when 

timeliness is critical for you and your company. Offered for Transportation, Construction 

Law and Product Liability, this resource provides clients with attorneys’ cell and home 

telephone numbers along with assurance that USLAW will be available 24/7 with the 

right person and the right experience. Visit uslaw.org and pin it to your home screen on 

any mobile device for easy access to USLAW’s Rapid Response resource.

U S L A W  M E M B E R S H I P  D I R E C T O R Y
Each year both print and online versions of our membership directory are produced. Here you can 

quickly and easily identify the attorney best-suited to handle your legal issue. Arranged by state, listings 

include primary and alternate contacts, practice group contact information as well as firm profiles. 

1

USLAW NETWORK

2020 Membership
Directory

®

http://www.uslaw.org
http://uslaw.org
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S-E-A
OFFICIAL TECHNICAL FORENSIC 
ENGINEERING AND LEGAL 
VISUALIZATION SERVICES PARTNER 

www.SEAlimited.com
7001 Buffalo Parkway
Columbus, OH 43229
Phone: (800) 782-6851
Fax: (614) 885-8014

Chris Torrens
Vice President
795 Cromwell Park Drive, Suite N
Glen Burnie, MD 21061
Phone: (800) 635-9507
Email: ctorrens@SEAlimited.com

Ami Dwyer, Esq.
General Counsel
795 Cromwell Park Drive, Suite N
Glen Burnie, MD 12061
Phone: (800) 635-9507
Email: adwyer@SEAlimited.com

Dick R. Basom
Director, National Accounts/London 
7001 Buffalo Parkway
Columbus, Ohio 43229
Phone: (800) 782-6851
Email: rbasom@SEAlimited.com 

S-E-A is proud to be the exclusive partner/sponsor of 
technical forensic engineering and legal visualization 
services for USLAW NETWORK.
 A powerful resource in litigation for 50 years, S-E-A 
is a multi-disciplined forensic engineering, fire inves-
tigation and visualization services company specializ-
ing in failure analysis. S-E-A’s full-time staff consists of 
licensed/registered professionals who are experts in 
their respective fields.  S-E-A offers complete investi-
gative services, including: mechanical, biomechanical, 
electrical, civil and materials engineering, as well as fire 
investigation, industrial hygiene, visualization services, 
and health sciences—along with a fully equipped chem-
ical laboratory. These disciplines interact to provide 
thorough and independent analysis that will support 
any subsequent litigation.  
 S-E-A’s expertise in failure analysis doesn’t end with 
investigation and research. Should animations, graph-
ics, or medical illustrations be needed, S-E-A’s Imaging 
Sciences/Animation Practice can prepare accurate 
demonstrative pieces for litigation support. The com-
pany’s on-staff engineers and graphics professionals 
coordinate their expertise and can make a significant 
impact in assisting a judge, mediator or juror in under-
standing the complex principles and nuances of a case. 
S-E-A can provide technical drawings, camera-matching 
technology, motion capture for biomechanical analysis 
and accident simulation, and 3D laser scanning and fly-
through technology for scene documentation and pres-
ervation. In addition, S-E-A can prepare scale models 
of products, buildings or scenes made by professional 
model builders or using 3D printing technology, de-
pending on the application. 
 You only have one opportunity to present your case 
at trial. The work being done at S-E-A is incredibly im-
portant to us and to our clients – because a case isn’t 
made until it is understood. Please visit www.SEAlimited.
com to see our capabilities and how we can help you 
effectively communicate your position.

U.S. Legal Support, Inc 
OFFICIAL COURT REPORTING 
PARTNER

www.uslegalsupport.com
16825 Northchase Drive, Suite 900
Houston, TX 77060
Phone: (800) 567-8757 
Fax: (713) 653-7172

Charles F. Schugart
President & Chief Executive Officer
16825 Northchase Drive, Suite 900
Houston, TX 77060
Phone: (832) 201-3834
Email: cfschugart@uslegalsupport.com

Pete Giammanco
President & Chief Strategy Officer
16825 Northchase Drive, Suite 900
Houston, TX 77060
Phone: (818) 995-0600
Email: pgiammanco@uslegalsupport.com

Shana Holton
Chief Revenue Officer
16825 Northchase Drive, Suite 900
Houston, TX 77060
Phone: (714) 955-4887
Email: sholton@uslegalsupport.com

April Orlando
Division President, National Accounts
One Southeast Third Avenue, Suite 1250
Miami, FL 33131
Phone: (305) 324-5431
Email: aorlando@uslegalsupport.com

Headquartered in Houston, Texas, and founded in 
1996, U.S. Legal Support is a privately held company 
with over 85 offices located across the United States. 
As one of the leading providers of litigation services, 
U.S. Legal Support is the only litigation support 
company that provides a full suite of court reporting 
solutions, record retrieval, interpreting & transla-
tions, and transcription services to major insurance 
companies, corporations and law firms nationwide.
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USLAW
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2020 USLAW Corporate Partners

Arcadia
OFFICIAL STRUCTURED SETTLEMENT PARTNER

www.teamarcadia.com
5613 DTC Parkway, Suite 610
Greenwood Village, CO 80111
Phone: (800) 354-4098

Rachel D. Grant, CSSC
Structured Settlement Consultant
12894 Parkridge Drive, Suite 100
Shelby Township, MI 48315
Phone: 586.932.2111
Email: rgrant@teamarcadia.com

Your USLAW structured settlements
consultants are:
Brian Annandono, CSSC • Cleveland, OH                 
Cassie Barkett, Esq. • Tulsa, OK
Rachel Grant, CSSC • Detroit, MI                                 
Nicole Mayer • Chicago, IL
Richard Regna, CSSC • Denver, CO                             
Iliana Valtchinova • Pittsburgh, PA

Arcadia Settlements Group is honored to be 
USLAW’s exclusive partner for structured settlement 
services.
 Arcadia Settlements Group (Arcadia) and 
Structured Financial Associates (SFA) have merged 
to create the largest provider of structured settle-
ment services, combining the strength of best-in-
class consultants, innovative products and services, 
and deep industry expertise. Our consultants help 
resolve conflicts, reduce litigation expenses, and cre-
ate long-term financial security for injured people 
through our settlement consulting services. Arcadia 
Consultants also assist in the establishment and 
funding of other settlement tools, including Special 
Needs Trusts and Medicare Set-Aside Arrangements, 
and are strategically partnered to provide innovative 
market-based, tax-efficient income solutions for in-
jured plaintiffs.
 Arcadia is recognized as the first structured set-
tlement firm with more than 45 years in business. 
Our consultants have used our skill and knowledge, 
innovative products and unparalleled caring service 
to help settle more than 325,000 claims involving 
structured settlement funding of more than $40 
billion and have positively impacted hundreds of 
thousands of lives by providing security and closure.

Litigation Insights
OFFICIAL JURY CONSULTANT AND COURTROOM 
TECHNOLOGY PARTNER

www.litigationinsights.com
9393 W. 110th Street, Suite #400
Overland Park, KS 66210
Phone: (913) 339-9885
Twitter: @LI_Insights

Merrie Jo Pitera, Ph.D.
Chief Executive Officer
Phone: (913) 486-4159
mjpitera@litigationinsights.com

Adam Bloomberg
Vice President – Managing Director of Visual 
Communications
Phone: (214) 658-9845
abloomberg@litigationinsights.com

Jill Leibold, Ph.D.
Director of Jury Research
Phone: (310) 809-8651
jleibold@litigationinsights.com

Christina Marinakis, J.D., Psy.D.
Director – Jury Research
Phone: (443) 742-6130
cmarinakis@litigationinsights.com

Since 1994, Litigation Insights has been a nationally 
recognized leader in the trial consulting field.
 Litigation Insights is proud to be the exclusive 
corporate sponsor of jury research and courtroom 
technology services for USLAW NETWORK.
 Our clients hire us when their cases are complex, 
difficult and/or unclear. They bring us in when is-
sues are volatile, emotions are high, and millions of 
dollars are at risk. We’re asked to consult on tough 
litigation because we’ve seen so many tough cases 
and, more importantly, we’ve provided valuable in-
sights. Remember, not every case needs a mock trial. 
We also support your litigation efforts with smaller 
budget services such as theme development, witness 
preparation, voir dire and jury selection.
 Our courtroom consultants, or “Hot Seat” opera-
tors, have no fewer than 12 years of experience in the 
application of industry-leading presentation software 
and equipment, as well as an advanced knowledge of 
courtroom protocol and procedure. We make a point 
of learning the case facts, becoming familiar with your 
exhibits and video depositions, and we work closely 
with the trial attorneys to provide continuity and peace 
of mind.
 Litigation Insights has been certified as a Women’s 
Business Enterprise by the Women’s Business 
Enterprise National Council (WBENC).
 For more information on how we can help with 
jury research and/or courtroom technology sup-
port, please contact any of our executive staff listed 
above.

Ametros
OFFICIAL FUTURE MEDICAL FUND
MANAGEMENT PARTNER

www.ametros.com
P.O. Box 827
Burlington, MA 01803
Phone: (877) 275-7415

Mark Doherty, CMSP
Executive Vice President of Sales
Email: mdoherty@ametros.com

Ametros is the largest and most trusted professional 
administration expert in the industry, working 
closely with everyone involved in the settlement 
process to drive resolution and provide support, se-
curity and potential savings for injured individuals 
once they settle their case. Ametros becomes the in-
jured individual’s main resource to help guide them 
through their medical treatment and any necessary 
reporting after settlement. Ametros helps ease set-
tlement fears and assists in settling difficult and 
complex claims, including workers’ compensation, 
liability, trusts, life care plans, Medicare Set Asides, 
and all other future medical allocations.

http://www.uslaw.org
http://www.teamarcadia.com
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mailto:mdoherty@ametros.com
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Marshall Investigative Group
OFFICIAL INVESTIGATIVE PARTNER 

www.mi-pi.com
401 Devon Ave.
Park Ridge, IL 60068
Phone: (855) 350-6474 (MIPI)
Fax: (847) 993-2039

Doug Marshall
President
Email: dmarshall@mi-pi.com
Adam M. Kabarec
Vice President
Email: akabarec@mi-pi.com

Matt Mills 
Vice President of Business Development 
Email: mmills@mi-pi.com

Thom Kramer
Director of Internet Investigations
Email: tkramer@mi-pi.com

Amie Norton
Business Development Manager
Email: anorton@mi-pi.com 

Valentina Benjamin
SIU Manager
Email: vbenjamin@mi-pi.com  

Marshall Investigative Group is a national investigative 
firm providing an array of services that help our clients 
mediate the validity of questionable cargo, disability, 
liability and workers’ compensation claims. Our spe-
cialists in investigations and surveillance have a variety 
of backgrounds in law enforcement, criminal justice, 
military, business and the insurance industry. Our in-
vestigators are committed to innovative thinking, for-
mative solutions and detailed diligence.
 One of our recent achievements is leading the in-
dustry in Internet Presence Investigations. With the 
increasing popularity of communicating and publish-
ing personal information on the internet, internet 
presence evidence opens doors in determining the 
merit of a claim. Without approved methods for col-
lection and authentication this information may be 
inadmissible and useless as evidence. Our team can 
preserve conversations, photographs, video record-
ings, and blogs that include authenticating metadata, 
and MD5 hash values. Our goal is to exceed your 
expectations by providing prompt, thorough and ac-
curate information. At Marshall Investigative Group, 
we value each and every customer and are confident 
that our extraordinary work, will make a difference in 
your bottom line. Services include:

MDD Forensic Accountants
OFFICIAL FORENSIC ACCOUNTANT PARTNER

www.mdd.com
11600 Sunrise Valley Drive, Suite 450
Reston, VA 20191
Phone: (703) 796-2200
Fax: (703) 796-0729

David Elmore, CPA, CVA
11600 Sunrise Valley Drive, Suite 450
Reston, VA 20191
Phone: (703) 796-2200
Fax: (703) 796-0729
Email: delmore@mdd.com

Kevin Flaherty, CPA, CVA
10 High Street, Suite 1000
Boston, MA 02110
Phone: (617) 426-1551
Fax: (617) 426-6023
Email: kflaherty@mdd.com

Matson, Driscoll & Damico is a leading forensic 
accounting firm that specializes in providing eco-
nomic damage quantification assessments for our 
clients. Our professionals regularly deliver expert, 
consulting and fact witness testimony in courts, arbi-
trations and mediations around the world.
 We have been honored to provide our expertise 
on cases of every size and scope, and we would be 
pleased to discuss our involvement on these files 
while still maintaining our commitment to client 
confidentiality. Briefly, some of these engage-
ments have involved: lost profit calculations; busi-
ness disputes or valuations; commercial lending; 
fraud; product liability and construction damages. 
However, we have also worked across many other 
practice areas and, as a result, in virtually every in-
dustry.
 Founded in Chicago in 1933, MDD is now a 
global entity with over 40 offices worldwide.
 In the United States, MDD’s partners and senior 
staff are Certified Public Accountants; many are also 
Certified Valuation Analysts and Certified Fraud 
Examiners. Our international partners and profes-
sionals possess the appropriate designations and are 
similarly qualified for their respective countries. In 
addition to these designations, our forensic accoun-
tants speak more than 30 languages.
 Regardless of where our work may take us around 
the world, our exceptional dedication, singularly qual-
ified experts and demonstrated results will always be 
the hallmark of our firm. To learn more about MDD 
and the services we provide, we invite you to visit us 
at www.mdd.com. 

• Activity/Back-
ground Checks

• AOE / COE
• Asset Checks
• Bankruptcies
• Contestable Death
• Criminal & Civil 

Records
• Decedent Check
• Health History

• Intellectual Property 
Investigations

• Internet Presence 
Investigations

• Pre-Employment
• Recorded 

Statements
• Skip Trace
• Surveillance
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Was it intentional?

Lightning, maybe?

Nail puncture?

The fire was caused  
by overloaded wiring  
with an improperly sized  
circuit breaker.

Loose wire nut?

Precisely revealing the cause. Then explaining it in the simplest of terms. Doing 
both at the highest level is what sets us apart. From structure failures, fires, 
and water damage to hurricanes, vehicle accidents, and more, we dig past the 
speculation to find and convey the truth like no one else.
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Insurance Companies and
Online Threats with Cybersecurity

What your Company needs
to know about TCPA

The Internet of Things
and the Law

Mobile Phone Data...Strategies to
Avert Risk in the Connectivity Age

CONSUMERS,
CALLING,
AND CLASS
ACTIONS

A CLEAR
AND
PRESENT
DANGER

THE
FUTURE
IS HERE

THE GOOD,
BAD AND UGLY

“AM I LIABLE BECAUSE
YOU DID NOT 

FOLLOW MY TRAVEL
DIRECTIONS?”

THE POSSIBLE CREATION
OF A DUTY OF CARE BY

PROVIDING DIRECTIONS OR
A ROUTE OF TRAVEL
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